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Rights Award from Fairfax County, the 
Social Worker of the Year Award from 
the Virginia Council of Social Workers. 
He received a nomination for Northern 
Virginian of the Year in the area of 
community service. Of course, being 
Irish, he has also found time to write 
poetry. It has even been published in 
Poetry Ireland Review. 

When Father Creedon is not busy 
with his pastoral duties, you will find 
him on the golf course. It is a game he 
takes very seriously and I hear he is 
much improved. I think we can pre-
sume that prayer on the putting green 
works. But most of all we love to be 
with him when he picks up his man-
dolin and sings us the Irish songs of his 
beloved County Cork and Dublin. 

Whether he is with us for a sail at the 
Cape, talking about his achievements 
in hurling, celebrating mass, or bap-
tizing the newest member of the Ken-
nedy family, Father Gerry Creedon is a 
valued friend and a welcome spiritual 
presence in our lives. It is a privilege 
to have him here with us in the Senate 
today. We are grateful for his inspiring 
prayer as our guest Chaplain. 

I thank the Chair. 
The ACTING PRESIDENT pro tem-

pore. The Senator from Alabama is rec-
ognized. 

f 

SCHEDULE 

Mr. SESSIONS. Mr. President, on be-
half of the leader, I announce that the 
Senate will immediately resume con-
sideration of S. 420, the Bankruptcy 
Reform Act. The Durbin amendment 
regarding lending practices is the pend-
ing amendment. Further amendments 
will be offered during today’s session, 
and therefore votes will occur. 

Members with amendments are again 
urged to work with the bill managers 
in an effort to finish the bill in a time-
ly manner. Senators will be notified as 
soon as votes are scheduled. 

f 

RESERVATION OF LEADER TIME 

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the 
leadership time is reserved. 

f 

BANKRUPTCY REFORM ACT OF 2001 

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the 
Senate will now resume consideration 
of S. 420, which the clerk will report. 

The legislative clerk read as follows: 
A bill (S. 420) to amend title 11, United 

States Code, and for other purposes. 

Pending: 
Durbin amendment No. 17, as modified, to 

discourage certain predatory lending prac-
tices. 

Mr. SESSIONS. Mr. President, I ask 
unanimous consent that with respect 
to S. 420 there be debate only until 
10:30 a.m. 

The ACTING PRESIDENT pro tem-
pore. Is there objection? 

Mr. REID. Reserving the right to ob-
ject. 

The ACTING PRESIDENT pro tem-
pore. The Senator from Nevada. 

Mr. REID. I say to my friend from 
Alabama, the acting leader, there are a 
number of people who want to speak on 
the bill, probably not going past 10:30 
a.m. This is a very important piece of 
legislation. We all recognize that. 
There have only been a few people who 
have had the opportunity to speak 
about the bill generally. I think it is 
totally appropriate that we talk about 
the bill until 10:30 a.m. There are oth-
ers who will come at a later time, not 
to offer amendments but to speak 
about the bill. 

Also, we are trying to work with the 
other side of the aisle. Senator LEAHY 
has indicated to me that he will be co-
operative in trying to obtain some 
time late this afternoon a list of 
amendments. We will be working on 
that. Maybe we can come up with a list 
of amendments sometime later today 
which will give us some idea of what 
we face next week on this important 
legislation. 

The ACTING PRESIDENT pro tem-
pore. Is there objection? 

Mr. SESSIONS. I thank the Senator. 
I do believe we need to move toward 
that eventuality. I thank him for his 
leadership. 

The ACTING PRESIDENT pro tem-
pore. Is there objection? 

Mr. DURBIN. Reserving the right to 
object, Mr. President. 

The ACTING PRESIDENT pro tem-
pore. The Senator from Illinois. 

Mr. DURBIN. I have a pending 
amendment, and I wonder if the Sen-
ator from Alabama can tell me, it is 
my understanding someone is pre-
paring either a second-degree amend-
ment or a substitute; is the Senator 
from Alabama aware of that? 

Mr. SESSIONS. I know Senator 
GRAMM is interested in your amend-
ment. He has not arrived yet. We will 
talk with him as soon as he arrives and 
he can discuss that question. 

Mr. DURBIN. I thank the Senator 
from Alabama. I continue to reserve 
my right to object. I am going to ob-
ject to the waiving of the reading of 
any substitute or any second-degree 
amendment unless a copy is presented 
to me in advance. I will afford the same 
courtesy on any amendment which I 
offer on the floor. Those of us who 
would like to be prepared to debate 
this want to see the language of the 
amendment so we can be adequately 
prepared. 

Mr. President, I do not object to the 
unanimous-consent request. 

The ACTING PRESIDENT pro tem-
pore. Is there further objection? With-
out objection, it is so ordered. 

Several Senators addressed the 
Chair. 

The ACTING PRESIDENT pro tem-
pore. The Senator from North Dakota. 

Mr. SESSIONS. Mr. President, if the 
Senator will yield for a second. We 
have not received all amendments, I 
say to Senator DURBIN. It would be 
more appropriate for people to file 

their amendments so we can study 
them and be better prepared. 

The ACTING PRESIDENT pro tem-
pore. The Senator from North Dakota. 

Mr. DORGAN. Mr. President, I want 
to speak for a few moments on the bill. 
I will mention the amendment offered 
by Senator DURBIN. I wanted to come 
over yesterday, but I was not able to 
find the time to do that, given the de-
bate occurring on the floor. 

I want to talk on the subject of bank-
ruptcy. I have supported bankruptcy 
reforms in the Congress. I voted for 
them. I felt the pendulum on bank-
ruptcy issues had swung a little too far 
to one side. I still feel that way, and I 
hope I will be able to support the legis-
lation as it leaves the Senate. I suspect 
I will. I hope to support the legislation 
coming out of conference again this 
year. It is my hope to continue to sup-
port bankruptcy reform. 

We no longer have debtor prisons in 
this country. We do not mark people 
who go into debt and cannot get out of 
debt with some indelible mark. We pro-
vide mechanisms by which people can 
get some relief for themselves and 
their families in circumstances where, 
beyond their control, they run into 
some financial trouble. That is as it 
should be. 

As I said, the pendulum has swung 
too far. We have people now using the 
access of bankruptcy legislation and 
the laws we put on the books in some 
circumstances for convenience and in 
other circumstances in ways that in-
jure others in a significant way. 

There are clearly people who have 
been subject to substantial medical 
bills and other unforeseen cir-
cumstances well beyond their control 
who access bankruptcy laws in a way 
they are intended to be accessed. There 
are others who abuse them. I think all 
of us agree with that. Some load up 
with credit and find ways to stick oth-
ers with the debt they incur and then 
rush to bankruptcy to say: Let me shed 
myself of this burden, and I will let 
others hold the bag. Many of them are 
small business men and women. What 
happens in those circumstances is un-
fair. 

There is another side to this debate 
that I want to talk about for a mo-
ment. While I support bankruptcy re-
form and believe it is necessary and 
sound for this Congress to proceed in 
this direction, there is also, with the 
extension of credit in this country, a 
fair amount of greed and a substantial 
amount of unsound business practices. 

The other day I was on the way to 
the Capitol in my car and had the radio 
on, and I heard another advertisement 
from a lending company. The adver-
tisement said the following: Bad cred-
it? No income? No documentation? 
Come see us for a loan. 

I will say that again because it is 
worth remembering. This is a company 
that is advertising on the radio saying 
if you have bad credit, if you do not 
have any income and you do not have 
any documentation, come and get a 
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loan from us. We have all seen the ads 
and heard the ads. Bad credit? No prob-
lem. Come our direction. We would like 
to give you a loan. 

Our kids who begin college now find 
in their mailbox on the college campus 
a preapproved credit card from many 
companies. They just wallpaper the 
college campuses, offering credit cards 
to kids who have no job and no income 
and then wonder why, when some of 
them use those credit cards and get in 
trouble, they cannot pay the bill. 

Companies that say if you have bad 
credit, we will give you credit, if you 
have no job, we will give you a credit 
card, if you have no income, we will 
give you a credit card—they do it by 
the millions—and then they get into 
some difficulty and say to the Con-
gress: Relieve us, will you, of these bad 
business practices; we have 
wallpapered America with credit cards 
and now some of them don’t pay, so 
please help us—I have no sympathy for 
those companies and do not want to do 
anything that gives them comfort. 

My 10-year-old son about 3 years 
ago—he is now 13, going to turn 14 next 
month—received a preapproved Diners 
Club card in the mail. I have spoken 
about that on the floor previously in a 
discussion about bankruptcy—a 10- 
year-old gets a solicitation from Diners 
Club for a preapproved credit card. He 
is now living in Paris under an as-
sumed name. Not really. 

When he saw that, he said: Dad, what 
does this mean? 

I said: It means somebody is really 
stupid. You do not have a job, you are 
10 years old, and they did not mean you 
ought to have a credit card. It does not 
matter to them. You are a bunch of let-
ters. They send them to everybody. It 
does not matter the circumstance. 

Diners Club, when they heard me 
speak about this on the floor because I 
read the letter and read the name of 
the person who signed the letter, actu-
ally contacted me and said: Oh, this 
was a mistake. Yes, I am sure it was a 
mistake. 

There are mistakes all over the coun-
try: People getting credit card applica-
tions, preapproved credit card solicita-
tions without any thought to who they 
are, where they are, how old they are, 
how much their income is, or even if 
they have an income. It is evidence of 
something gone wrong. It is unsound 
business practices. 

In addition, if I had taken the time— 
and I did not on that particular 
preapproved credit card application—to 
read the terms and the conditions— 
and, indeed, you need glasses to do so 
because it is always on the back side— 
what I would have found, I am sure, in 
that circumstance with that company, 
and virtually every other, is they are 
imposing terms and conditions for the 
cost of credit that are outrageous. It 
should be called loansharking at the 
interest rates they charge. 

Incidentally, on the front of most of 
these envelopes—and I get a lot of 
them, and I suspect most of my col-

leagues do and most Americans do. You 
open your mailbox and every day you 
find a piece of mail that says: We have 
a preapproved credit card waiting for 
you, and a big circle on the front of the 
envelope, 1.9-percent interest rate or 
2.9-percent interest rate, and you open 
it up and read the fine print. What you 
discover is, yes, there is a period of 3 
months or 6 months where they are 
going to charge a 1.9-percent interest 
rate, and then it goes to 18 percent or 
22 percent or whatever their percentage 
is. The small type takes away what the 
big type gives. 

My point is this: I am not interested 
in anybody crying crocodile tears for 
companies that exhibit that kind of un-
sound business practice and for compa-
nies that are so greedy for profits that 
they want to load everybody up with 
debt by sending them plastic cards, 
even those who have no income and no 
job. Now people say, but you need to be 
responsible; it is your fault if you use 
those cards. Sure, there is fault on 
both sides. My point is we are headed 
in the wrong direction. Those who en-
gage in these practices need no relief, 
in my judgment, from this Congress. 

My colleague, Senator DURBIN, is of-
fering an amendment that is fairly 
simple. The credit card companies are 
resisting this aggressively. His amend-
ment simply says, on the statement 
where it states their minimum pay-
ment, creditors must have a box that 
says if they make this minimum pay-
ment, here is how long it will take to 
pay off the bill. Often, it will be an eye- 
popping number. Make this minimum 
payment, they won’t pay this off for 8 
or 10 years. My colleague from Illinois 
is saying it makes sense to provide a 
little more information, truth in lend-
ing. I will support that amendment. 

There is an amendment that tightens 
up on the homestead exemption. 
Frankly, we need to plug the loophole 
that deals with the homestead exemp-
tions. We don’t want people filing for 
bankruptcy ending up with $1 million 
or $2 million in a home that cannot be 
touched. There is an old saying: The 
water ain’t going to clear up until you 
get the hogs out of the creek. 

The hogs in this circumstance are 
the very companies that are asking for 
relief because they have ‘‘blizzarded’’ 
this country with credit card applica-
tions, and they should have known bet-
ter. 

As I indicated when I started, I in-
tend to support bankruptcy legislation. 
I also intend to support amendments to 
perfect this legislation. When we send 
it to conference, as I believe we will, it 
is my fervent hope the conference will 
send back a conference report that has 
some balance, that recommends, I 
hope, that people not abuse bankruptcy 
legislation, that bankruptcy ought not 
be convenient or easy, that there is a 
burden with bankruptcy, but recog-
nizes that some need bankruptcy. 
Some who have suffered unforeseen cir-
cumstances, perhaps devastating med-
ical bills, through no fault of their 

own, need to have some relief from im-
posing burdens. I have met people like 
that with tears in their eyes and their 
chins quiver as they talk about the 
$150,000 medical bill for a child with 
whom they are saddled. And every 
month, in every way, they are besieged 
by bill collectors saying they must 
make good on this debt, a debt that 
had to do with their child’s cancer 
treatment. 

Should we find a way to help those 
people? Yes, there should be bank-
ruptcy proceedings that allow those 
people to be able to shed themselves of 
part of that burden and to start anew. 

But there are other stories that rep-
resent the abuse of bankruptcy and 
that stick Main Street retailers and 
others with burdens they should not 
have to bear. 

As we adjust this pendulum on bank-
ruptcy, we need to do it the right way. 
Today, I wanted to come, as I did a 
year and a half ago, to say there are 
those in my judgment who promote fi-
nancial problems for some Americans 
by what I think is irresponsible behav-
ior in the development of credit instru-
ments that they then ‘‘wallpaper’’ 
America with. 

Frankly, I don’t think they deserve 
much relief. They don’t deserve any re-
lief. What they deserve to know is that 
many of us believe they ought to 
change their business practices and 
start sending credit cards to people 
who can pay the bill, who have income. 

I know my colleague from New Jer-
sey wants to speak. I hope to work 
with my colleagues on both sides of the 
aisle to see if we can perfect this bill. 
It is my intention to want to support 
this going out of the Senate and also 
out of the conference. I hope we can, 
coming out of conference, keep a cou-
ple of the key provisions the Senate 
has already expressed its will on with 
respect to homestead exemptions and 
predatory practices and more. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Alabama. 
Mr. SESSIONS. Mr. President, we 

talked a good bit about credit cards, 
and the companies have been beaten 
up. They do make an awful lot of mis-
takes. As the Senator understands, if a 
credit card is offered to a person who is 
a minor and they were to even use it 
and buy goods with it, they could not 
be forced to pay the debt because it 
would be an invalid debt, but it does in-
dicate some concern that people have 
about receiving solicitations for credit 
cards. 

You could also see they are offering 
competitive choices in credit cards. Ac-
tually, for the first time in recent 
years, it seems to me credit card com-
panies are beginning to compete 
against one another in offering better 
opportunities. I am not sure we ought 
to say that is a particularly evil thing 
that low-income people are offered an 
opportunity to have a credit card that 
will allow them to replace the tire on 
their car when they may not have the 
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cash in their pocket, and then pay for 
it over the next month. It is not a par-
ticularly bad thing. 

The Banking Committee has jurisdic-
tion over these issues. That is ulti-
mately where they should be decided. 
The bankruptcy bill is here to create a 
system of bankruptcy courts in Amer-
ica, Federal courts, in how they con-
duct their business. Those issues are 
not, in my view, the issues that ought 
to be debated here but in a consider-
ation of banking questions. 

I yield to the Senator from New Jer-
sey. 

The PRESIDING OFFICER (Mr. 
ALLEN). The Senator from New Jersey. 

Mr. TORRICELLI. Mr. President, I 
thank the Senator from Alabama for 
yielding. 

I rise in support of the bankruptcy 
reform bill. Indeed, for as many years 
as I have had the honor of serving in 
this institution, I have been rising in 
support of the bankruptcy bill. I am 
very honored in this cause to have 
worked with Senator GRASSLEY, who 
chaired this subcommittee when I was 
the ranking member on Judiciary. We 
worked for countless hours to craft a 
bill that was both balanced and fair. 
Indeed, this bankruptcy reform legisla-
tion already contains amendments 
from Senators DURBIN, SCHUMER, REID, 
and on both sides of the aisle Members 
who recognize there is a problem with 
the abuse of the bankruptcy system 
but wanted to make sure that con-
sumers had every protection possible. 

I am not here to state we have 
achieved the perfect legislation, nor 
that it is balanced in every respect. I 
can only suggest there is one thing 
upon which every Member of the Sen-
ate should be able to agree: it is that 
current bankruptcy laws are not work-
ing. It is an abuse to small and large 
business, creditors, and lenders. The 
system is broken. We benefit nothing 
by pretending otherwise. 

While not perfect legislation, it is 
fair. And it provides for a functioning 
bankruptcy system for businesses and 
consumers alike. It is for that reason I 
believe after several attempts to pass 
this legislation, with the overwhelming 
support of a majority of Senators, 
Members of both political parties, and 
a President who appears now posi-
tioned to sign this bill, it is time at 
long last to get this done. 

There are many Senators to be 
thanked before I go into the substance 
of the legislation. Having already men-
tioned Senator GRASSLEY, I also men-
tion Senator BIDEN. This legislation is 
in some significant measure at his in-
spiration. He has, in my party, been 
my partner in crafting this bill and 
moving it to this position. Even before 
he became a Member of the Senate, 
Senator CARPER, then Governor CAR-
PER of Delaware, was a major force a 
year ago in crafting this legislation. He 
is also to be thanked. Of course, all of 
this happened, as Senator GRASSLEY 
and I fashioned this legislation, under 
the leadership of Senator HATCH. I am 
grateful to him. 

Indeed, although Senator LEAHY has 
expressed opposition to some provi-
sions of this bill, to the extent that it 
has been improved in recent years, that 
is largely due to Senator LEAHY’s own 
involvement. 

Similarly, although Senator DURBIN 
has expressed reservations about many 
provisions, before I became the ranking 
member of the subcommittee Senator 
DURBIN was in this position. To the ex-
tent there are good consumer protec-
tion provisions in the legislation, it is 
largely at his design. 

Those are all the hands that have 
touched the legislation and brought us 
to this point. Now Senator SESSIONS 
and I are here as two advocates of the 
bill to suggest its passage. I don’t 
think either of us would argue that we 
have achieved every objective, simply 
that we are providing a better system 
that is more fair. As I think Senator 
SESSIONS has recognized, the reality is 
that in this country, no matter what 
provision you might like to change in 
the current code or in this legislation, 
you can broadly accept the principle: 
We have a problem. 

In 1998 alone, nearly 1.5 million 
Americans sought bankruptcy protec-
tion. The United States was in the 
midst of the most significant large- 
scale economic expansion in the his-
tory of this Nation, or any nation, and 
1.5 million Americans were availing 
themselves of bankruptcy protection. 
It is estimated that more than 70 per-
cent of those bankruptcy filings were 
done in chapter 7, which provides relief 
for most unsecured debts. Conversely, 
only 30 percent were filed under chap-
ter 13, which requires a repayment 
plan. For all the discussion and all the 
debate and all the delay, that, my col-
leagues, is the heart of the matter—the 
overwhelming majority of 1.5 million 
Americans seeking virtually complete 
relief from their financial obligations 
rather than entering into a repayment 
plan, although they have the means to 
repay some of their debts. 

The Department of Justice actually 
reviewed these filings under chapter 7 
rather than chapter 13, and came to the 
conclusion that 13 percent of debtors 
filing in chapter 7, or 182,000 people 
each year, actually had the financial 
means to repay their debts. That 
means $4 billion could have been paid 
back to creditors. It was not paid—it 
was lost, although there was the means 
to repay it—because the law was being 
abused. 

It has been said on this floor that 
that was money lost to large credit 
card companies and huge banks, major 
financial institutions. No doubt there 
are large companies, private and pub-
lic, that would have received some of 
this $4 billion back each year. But they 
do not stand alone; they were not the 
only ones abused. I do not rise today 
primarily in their interests. 

How about the small business owner, 
the retailer on Main Street who has a 
small profit margin on the clothing he 
sells or the hardware? When some de-

clare complete bankruptcy, although 
they could have repaid their debt, 
those small business owners have lost 
their product. They made a sale that 
they thought would go to pay their 
debts, only to have someone file bank-
ruptcy, and they lose all the revenue. 
They have no reserves. They have no 
place else to go. How about their fam-
ily? Their business could be lost, and 
indeed every year those businesses are 
lost, family businesses that are abused 
by the misuse of the bankruptcy sys-
tem. 

How about the small contractor, the 
plumber, the carpenter, or the elec-
trician who gives his labor, the sweat 
of his brow, even the products he buys 
and resells, to have someone declare 
bankruptcy and walk away from all 
their obligations? Although their labor 
has been taken and the product they 
sold is gone, they are left with a debt, 
but the abuse of the bankruptcy sys-
tem leaves them and their family faced 
with bankruptcy. 

It may be true that if this bill is 
passed, the major banks in New York 
or the major credit card companies 
may benefit. Indeed, if the law is being 
abused to their disadvantage and they 
are losing the resources of their stock-
holders or their employees, I make no 
apologies that this bill helps them deal 
with an abuse. But they do not stand 
alone. Overwhelmingly, proportionally, 
the principal benefit will go to other 
small businesspeople. 

I hear Members on this floor almost 
every day claiming that they stand 
with the small businessperson, the 
family company, the middle-class fam-
ily, the working men. Here is your op-
portunity. How many of those plumb-
ers and electricians and small retail-
ers, mom-and-pop stores, will not make 
it through this year because someone 
takes their labors or their products 
falsely, declares bankruptcy, abuses 
the system even though they had the 
resources, as the Department of Jus-
tice has demonstrated, to pay their 
bills? Rather than words of encourage-
ment, how about your vote in support 
of those small businesses? 

Then the critics will argue: You may 
be helping small business, but surely 
this is a problem for the poor. I have 
suggested for 4 years, and I will say so 
again today, with all respect to my col-
leagues who oppose this bill we have so 
carefully drafted, that is simply just 
not true. What this legislation does is 
assure that those with the ability to 
repay a portion of their debts do so. 

No Americans are so poor or 
undefended or powerless that they are 
denied access to bankruptcy under this 
bill. We have done this by changing the 
legislation through the years. This is 
not the legislation that began in this 
process 4 years ago. We accomplish this 
goal by establishing a flexible yet effi-
cient screen to move debtors with the 
ability to repay a portion of their debt 
into a repayment scheme. If you are 
poor, if you have no ability to repay, 
your status will not be changed; your 
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debts will be discharged. The bill pro-
vides judicial discretion to assure that 
no one who is genuinely in need of debt 
relief will be prevented from receiving 
what every American deserves—a fresh 
start. 

This is a second-chance society. If 
you fail through no fault of your own— 
or, indeed, even if it is your fault—and 
you have no ability to repay, your 
debts will be discharged and every 
bankruptcy judge in America will have 
the discretion to ensure that protec-
tion remains. No matter how many 
times a Senator comes to this floor and 
says to the contrary, it just is not so. 

Critics have argued the bill also 
places an unfair burden on women and 
single-parent families. Not by my au-
thorship. It is not true; it is not right; 
and I would not be standing here today 
if there were an element of truth to it. 
It is unfounded. 

The bill contains an amendment that 
Senator HATCH and I offered a year ago 
that not only ensures women and chil-
dren are not in an adverse position 
they are now in a superior position. 
The Hatch-Torricelli amendment fa-
cilitates child support collection by 
making it easier for the person to 
whom support is owed to obtain infor-
mation on the debtor’s whereabouts. 

The ability of a father who walked 
out on a wife and a child under current 
bankruptcy law and hides will no 
longer be possible. Under the Hatch- 
Torricelli amendment, we will find 
you. That information is available, and 
you will be forced to meet your obliga-
tion. 

The bill also provides that the status 
of women and children under the cur-
rent law is further enhanced. Under 
current bankruptcy law, women and 
children seeking support are seventh in 
line after rent, storage, accountant 
fees, and tax claims. Every one of those 
stands before a child today in need of 
child support from their father. That is 
the current law. If you vote against 
this bill, that is the law you are voting 
to maintain. 

Don’t suggest that Senator GRASS-
LEY, Senator HATCH, or Senator BIDEN, 
or I will come to this floor with some-
thing that does not enhance the wel-
fare of a wife, a parent, or a child. In-
deed, it is the opposite. We take those 
children from seventh in line in bank-
ruptcy under current law to first. No 
landlord is ahead of you, no govern-
ment, no accountant, and no lawyer. 
You get first claim on whatever rev-
enue remains. 

In addition to these child support 
protections, the bill includes other pro-
visions designed to assure protection 
for other vulnerable aspects of Amer-
ican society. 

One that is the most important to me 
that I helped put in this legislation is 
for those in nursing homes. There is a 
plague of nursing home bankruptcies in 
America. When a nursing home goes 
bankrupt, this legislation requires that 
an ombudsman be appointed to act as 
an advocate for the patient; that those 

who are left vulnerable in the nursing 
home have someone representing them 
in the process. They have the greatest 
stake in bankruptcy. The patients are 
the most vulnerable. Under current 
law, they have no one and they have 
nothing. If you oppose this bill, you are 
voting to maintain that vulnerability. 
Under provisions that I helped put in 
this legislation, that now ends. 

We provide clear and specific rules 
for disposing of patients’ records so 
that in bankruptcy the records of those 
in the nursing home will not become 
the public property of creditors, but it 
is protected. These provisions could 
not be more important under current 
circumstances with rising bankruptcy 
and the vulnerability of nursing home 
patients. 

One nursing home company alone re-
cently with 300 homes went bankrupt 
leaving 37,000 people without beds, 
without protection, and without an ad-
vocate when it went bankrupt. That 
will not happen again under this legis-
lation. 

Finally, and perhaps most impor-
tantly, it was always my goal—from 
the original introduction of this legis-
lation in our debates in the Judiciary 
Committee under Senators HATCH and 
LEAHY to the floor that there be con-
sumer protection in this bankruptcy 
bill. It was not enough to provide fair 
bankruptcy protection for the industry 
which was losing money due to unnec-
essary bankruptcy. It was not enough 
to provide protections for the poor, for 
families, and for children. Real bank-
ruptcy reform must contain consumer 
protection. Indeed, no aspect of the bill 
has been amended more or changed 
more significantly than the consumer 
protection provisions of bankruptcy re-
form. That is as it should be. 

The credit card industry sends out 
some 3.5 billion solicitations a year. 
Senator DORGAN and Senator DURBIN 
have spoken about this, to their credit, 
at length. Much of their criticism is 
well founded. These solicitations by 
the credit card industry are more than 
41 mailings for every American house-
hold—14 for every man, woman, and 
child in the country. It is an avalanche 
of solicitations with an invitation for a 
mountain of debt. 

But it is not merely the volume of 
the solicitation. It is also those who 
are targeted for this availability of 
debt. High school student and college 
student solicitations are at record lev-
els. What happened to Senator DORGAN 
is not unusual. Children everywhere 
are being invited to participate in the 
American habit of addiction to debt. 

It is not surprising, therefore, that 
the poor, along with the young, have 
sometimes been victimized by these 
practices. Since the early nineties, 
Americans with incomes below the pov-
erty line have had their credit card 
usage double. The result is not at all 
surprising. Twenty-seven percent of 
families earning less than $10,000 have 
consumer debt that is more than 40 
percent of their income. These families 

have virtually no chance to get out of 
debt, and the interest payments con-
sume what is required to maintain the 
lives of their families. 

What is important is that we deal 
with these abuses by consumer infor-
mation, by full disclosure; that we 
strike a balance that we are not un-
fairly denying the young or the poor 
credit when they need it, want it, and 
deserve it for business opportunities, 
for education, and to deal with crises 
in their families. That is the balance 
we tried to strike in this bill. We 
achieve nothing by denying the poor or 
the young the credit they need for 
their own means as long as we give 
them the information so that they un-
derstand the situation and for pro-
tecting against the abuse. 

I believe we have struck a balance. It 
is not as I would have written the bill 
personally. But in legislation and in an 
institution where both political parties 
evenly share power, I believe it is the 
best we can do. Most importantly, it is 
far better than the current law. 

The bill now requires lenders to 
prominently disclose: 

One, the effect of making only the 
minimum payment on the account 
each month. That is not in the current 
law. If you vote against this bill, you 
are voting that we will continue not to 
give people information. We require it 
in this bill, and it is a significant ad-
vantage. 

Two, when late fees will be imposed 
so people understand the consequences 
of not making their payments; 

Three, the date on which an intro-
duction or teaser rate will expire as 
well as what the permanent rate will 
be at that time. 

This is potentially the greatest abuse 
of the consumer who believes they are 
getting an interest rate at a very low 
level only to discover that they expire 
quickly and they are subjected to a 
higher rate that they cannot pay or 
maintain. 

In addition, the bill prohibits the 
cancelling of an account because the 
consumer pays the balance in full each 
month and avoids incurring the finance 
charge. We are, indeed, encouraging 
that kind of payment and avoidance of 
debt and interest charges. That, we be-
lieve, makes sense for the American 
consumer. 

There is not every degree of con-
sumer protection that all of us would 
like, but no one can credibly argue 
that current law compared with this 
legislation is superior. It is much supe-
rior. 

Finally, let me raise the issue that 
was the focus of great debate in the 
last Congress—the question of whether 
debtors seek to discharge the judgment 
they owe because of their violence 
against abortion clinics. 

I believe because of the efforts of 
Senator SCHUMER and Senator HATCH 
language assuring that those debts 
cannot be avoided is now in this bill, 
and in my judgment, satisfactory to 
warrant, for those of us who are con-
cerned about abortion clinic violence 
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and the protection of women’s rights, 
fair and balanced legislation. 

So I urge the adoption, at long last, 
after years of work on a bipartisan 
basis, of this important bankruptcy re-
form. There are not a few Members but 
an overwhelming number of Senators 
who have amendments, changes of 
laws, and their considerations in this 
legislation. 

I am, again, very indebted to Sen-
ators GRASSLEY, HATCH, LEAHY, and 
BIDEN for their extraordinary efforts 
that have brought this bill to fruition. 
And I am very proud to join with Sen-
ator GRASSLEY as the principal co-
author and Democratic sponsor of this 
important legislation. 

Mr. President, I yield the floor. 
The PRESIDING OFFICER. I thank 

the Senator from New Jersey. 
The Senator from Texas, Mr. GRAMM. 
Mr. GRAMM. Mr. President, I wanted 

to come over this morning and talk 
about an amendment offered by Sen-
ator DURBIN. I am opposed to this 
amendment. I believe, if adopted, this 
amendment would do great harm to 
people in America who are trying to 
borrow money but do not have perfect 
credit ratings. And, as a result, this 
amendment would deny access to the 
American dream for millions of people 
who are fulfilling that desire today. 

In addition, I do not believe that the 
amendment is well intended in that I 
sense it is really aimed at disrupting 
the bankruptcy bill. But, beyond that, 
the amendment is very dangerous. I 
hope my colleagues and their staffs, as 
we move toward a vote on this amend-
ment, will listen to what I have to say 
because it is very important that we 
understand this amendment in context 
and the very real harm it would cause. 

When a major piece of legislation, 
such as the bankruptcy bill, is before 
the Senate, there is a natural tendency 
for those opposed to the bill to just 
throw things into it, much as some-
body would throw rocks at a car or 
take other action to disrupt things. 
But the problem is, these kinds of 
amendments have consequences. 

No one in the Senate doubts that the 
bankruptcy bill is going to become law. 
So I would urge Senators, whether they 
are for this bankruptcy bill or not, to 
take a long, hard look at the Durbin 
amendment to determine whether they 
want to risk the possibility of such a 
dangerous provision becoming the law 
of the land. 

Finally, before I explain this whole 
issue in some detail, let me say there 
are few subjects that are less well un-
derstood than subprime lending. In 
fact, the title ‘‘subprime’’ is counter-
intuitive—it creates the impression 
that you are borrowing below prime, 
when subprime means, in fact, you are 
paying above prime interest rates be-
cause you do not qualify for prime 
lending. 

So let me begin by talking about the 
Durbin amendment and what it does. I 
want to explain why it is dangerous, 
and then I want to call on my col-

leagues, whether they are for the bank-
ruptcy bill or not, to join Senator 
HATCH and others in tabling this 
amendment. 

Let me make clear, this amendment 
is not going to become the law of the 
land. This amendment is not going to 
be ultimately in the law books of this 
country because it will hurt millions of 
people whom we should not be hurting. 

First, let me begin by defining 
subprime lending. Subprime lending is 
basically lending that is made to peo-
ple who do not have established credit 
ratings or who have problem credit rat-
ings. 

There are people who would like to 
pass a law, I am sure, to say you can-
not lend to people above prime lending 
rates. If such a law were passed, the 
net result would be that tens of mil-
lions of people would never be able to 
borrow money through established 
channels. They would be forced to go 
into the sort of black market of lend-
ing where you borrow from your kin 
folks when you do not have access to 
credit. Subprime lending has a bad 
name, but unjustifiably so, in my opin-
ion. 

When I was a boy, my mama wanted 
to buy a home. She borrowed the 
money from a finance company, and 
she paid 4.5 percent interest. Gosh, that 
sounds low today. But in the 1950s, that 
was 50 percent above prime because 
banks were lending money at 3 percent. 
So you might say my mama was ex-
ploited by a subprime loan because she 
was forced to pay 4.5 percent interest 
whereas other people living in the town 
where I grew up were able to borrow at 
3 percent. 

But my mama was a single mom. She 
was a practical nurse who was on call 
but did not have an established em-
ployer. The plain truth is, in that day 
and time, banks did not lend money to 
people like my mother. 

The rest of the story is that by get-
ting this subprime loan, even though 
she paid 50 percent above prime, my 
mother became the first person in her 
family, I guess from Adam and Eve, 
ever to own the dwelling in which she 
lived. And I think it is interesting that 
all of her children have owned their 
own homes. 

Some people look at subprime lend-
ing and see evil. I look at subprime 
lending, and I see the American dream 
in action. My mother lived it as a re-
sult of a finance company making a 
mortgage loan that a bank would not 
make. 

We are getting more people involved 
in subprime lending in America. As a 
result, the margin between what people 
with good credit pay and what people 
with troubled credit or no established 
credit pay is beginning to narrow. The 
Durbin amendment would discourage 
people from getting into subprime 
lending and would make it more dif-
ficult and more expensive for people to 
borrow. 

If you read the Durbin amendment— 
well, gosh, it just looks wonderful. 

What it says is, if you are borrowing 
money at a subprime rate and the per-
son making the loan commits a mate-
rial failure to comply with—and then it 
lists an alphabet soup of provisions— 
then the loan will be forgiven. 

Let me explain what these provisions 
are. I think when you look at them, 
you see how dangerous this provision 
would be. 

One of the provisions of law—if you 
fail to comply with it, that would 
mean, in essence, the loan would be 
free and you would not have to pay it 
back—says that if I am going to give 
you, over the telephone, information 
about the loan, I have to file, in writ-
ing, in advance, that such a commu-
nication is going to take place. 

Do we really want a provision of law 
that says if I am a lender, and I am 
lending you money to buy a home, and 
I fail to file in writing that we are 
going to be going over some of the 
terms on the telephone, that you 
should not have to pay back the loan? 
Does anybody think that makes sense? 

Another provision has to do with no-
tification in advance. And under law, 
you are required to notify people of the 
terms of the loan 3 days in advance of 
when the actual transaction is going to 
occur. 

Does anybody here believe that if you 
made a mistake in making the loan, 
and you notified people 2 days in ad-
vance, they should be empowered sim-
ply not to pay the loan back? Does 
anybody think that would be good pub-
lic policy? 

And finally, and perhaps most de-
structively, for the first time, this 
amendment would give the borrower an 
incentive to game the system and try 
to entice the lender into making a mis-
take. For example, suppose the lender 
makes an error in complying with any 
one of the numerous, different provi-
sions of statute—either timing of noti-
fication, or notification in writing that 
telephone communications are going to 
be made—or the borrower creates, by 
refusing to send information back or 
by disrupting the normal process, a 
confrontation between the borrower 
and the lender, should the borrower 
benefit by having the loan forgiven? 

Does anybody doubt that under these 
circumstances there would be an incen-
tive for some borrowers to help create 
noncompliance with these provisions— 
or look for such noncompliance at a 
later date? At a time when millions of 
Americans now have an opportunity to 
own their first home, buy an auto-
mobile, send their children to college, 
do we really want a provision of law 
that will pit the borrower and the lend-
er in a gamesmanship situation where, 
if the lender makes a mistake or can be 
enticed to do so, the loan is forgiven? 
Surely, no one could believe this is 
good public policy, whether you are for 
the underlying bankruptcy bill or not. 

Secondly, it is not as if there are not 
already sufficient penalties for vio-
lating all these provisions of law. Let 
me read the penalties. 
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The penalties for violating these pro-

visions of law that are referred to in 
the Durbin amendment read as follows: 

Impose a civil money penalty ranging from 
$5,500 to more than $1 million for each day of 
violation. 

Does $1 million a day sound like a 
penalty to you? It does to me. One mil-
lion dollars a day would have a pro-
found impact on every lender in my 
hometown in College Station. I don’t 
know about New York, but my guess is 
no one anywhere would like to give up 
$1 million a day. 

Termination of a bank’s charter; sub-
ject a bank to an enforcement agree-
ment which could include restriction 
on the ability of the bank to expand 
and grow—those are very severe pen-
alties—subject directors and officers to 
removal. Finally, there is the penalty 
of a temporary or permanent injunc-
tion against the illegal activities. 

It is not as if our truth in lending 
laws are toothless. The plain truth is, 
these are some of the more severe mon-
etary penalties that exist in the civil 
laws of this country. 

I urge my colleagues to reject this 
amendment. I ask them to reject it for 
the following reasons: First, it has 
nothing to do with the bankruptcy bill. 
It is an amendment aimed at derailing 
the bankruptcy bill. 

I understand being opposed to legisla-
tion. From time to time, I have been 
called upon by my constituents and my 
conscience to try to derail legislation I 
thought was bad. I understand that, 
and I respect it. 

But I urge my colleagues, whether 
they are for the bankruptcy bill or not, 
not to vote for a provision which will 
be very destructive of home mortgage 
lending for people who find the great-
est difficulty in getting a mortgage; 
that is, people who don’t have estab-
lished credit or who have troubled 
credit. 

The biggest problem of all I save for 
last, and that is, we wouldn’t just drive 
up the cost of lending with this amend-
ment, where every bank or every lend-
ing institution has to realize that a 
technical error—the failure to notify in 
writing before they talk to somebody 
on the phone, or the failure to give a 3- 
day notice, any one of these errors— 
could mean the loan is uncollectible. 
What do you think that is going to 
mean? It is going to mean that thou-
sands of lenders are going to get out of 
the subprime lending area exactly at 
the moment in history when more and 
more lenders are getting into it. 

When they get into it, rates come 
down; when they get out of it, rates go 
up. Anybody who ever took freshman 
economics could understand that. 

Thousands of lending institutions in 
America are going to look at the Dur-
bin amendment and realize that an 
error—and it is not required that they 
intended to commit the violation; 
there is no provision in the amendment 
that there be intent, but just an error 
that is somewhat material, such as no-
tifying 2 days ahead of time instead of 

3 days ahead of time what is going to 
be in a closing, for example—makes the 
loan uncollectible. And when that hap-
pens, thousands of lenders who are 
lending today to people with troubled 
credit, giving them an opportunity to 
own a home, clean up their credit 
record and become part of mainstream 
America, are going to quit lending. No-
body with good sense can argue other-
wise. 

If I were running a little bank in Col-
lege Station, and I could have a loan 
made uncollectible because of an error 
I made where there was no intention to 
make the error, I would stop making 
those kinds of loans. There are plenty 
of prime loans that can be made to peo-
ple with good credit. 

The second thing that is going to 
happen is, even the financial institu-
tions that can afford to incur these 
risks are going to charge higher inter-
est rates because the risk has to be in-
curred. 

What is the net result of the Durbin 
amendment, if it were adopted? The 
net result is fewer institutions will be 
making subprime loans, fewer Ameri-
cans with no established credit or with 
troubled credit will be able to get 
mortgages, and when they do, there 
will be higher costs to get those mort-
gages. That is what this amendment is 
about. 

Finally, let me address the vast ma-
jority of Members of the Senate who 
are for the bankruptcy bill. This 
amendment is not going to become law. 
If this amendment is adopted, we are 
going to have a conference, and we are 
going to have to go through this long 
process which could end up derailing 
the bankruptcy bill. I am sure many 
people who are for this amendment 
hope that happens. My guess is we can 
fix it but only after a tremendous 
amount of work. In addition, we voted 
on this very amendment when we con-
sidered this bill last year, and we re-
jected it. 

We have written many provisions 
into the bill to try to satisfy those who 
really blame lenders for bankruptcy in-
stead of borrowers, some of which are 
not good public policy. However, in 
terms of trying to satisfy people, which 
is necessary to pass a big bill such as 
this, as chairman of the Banking Com-
mittee, I have tried to reach an accom-
modation. 

This amendment, A, is dangerous; B, 
it would hurt people who want to own 
their own homes; C, it will mean we 
will have a lot more bad amendments 
offered that won’t be offered if we re-
ject this amendment. 

It is my understanding that Senator 
HATCH or Senator GRASSLEY intends to 
move to table this amendment. I urge 
my colleagues to look at this amend-
ment very carefully, look at the points 
I have made, and reject this amend-
ment. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Kansas. 

Mr. BROWNBACK. Mr. President, 
what is the pending business before the 
Senate? 

The PRESIDING OFFICER. The 
Chair advises that the pending business 
is the Durbin amendment No. 17. 

Mr. BROWNBACK. Mr. President, I 
rise to address the bankruptcy bill that 
is before the Senate, and in particular 
a provision that is in this overall com-
promise language that is being brought 
in front of the body, something I want 
to point out to a number of my col-
leagues. 

Overall, I believe this legislation is a 
good piece of legislation. We have 
worked hard on it. We have worked for 
a number of years on it. We have 
worked to be able to craft this bill. The 
conference report passed with over 70 
votes, which is a substantial vote, and 
the agreement of a number of people. 

One of the pieces of the compromise 
was the homestead compromise and 
matters regarding the homestead pro-
visions. 

This is when you go into bankruptcy, 
what amount of property that is con-
sidered your homestead can be pro-
tected in bankruptcy, if you do not 
have a direct loan against it or pur-
chase money loan against your house 
and a contiguous acreage, or in the 
case of a farm home and 160 contiguous 
acres. This is a very important com-
promise in the current bill, and I seek 
to keep this compromise language and 
not for that to be changed. 

Kansas, along with other States, has 
within our State constitution the pro-
tection of homesteads. It dates back to 
the days when we had the Homestead 
Act, when you could go out West and 
settle, and if you farmed it for 5 years, 
160 acres, you could keep it. It was 
yours. The way we settled much of the 
West was if you tame the 160 acres for 
5 years, it was yours. Built within our 
constitution is the statement that if 
you don’t borrow directly against this 
land, if you keep it clear and free of 
other loans and you go through bank-
ruptcy, you can keep this. 

Back in a prior lifetime, I was a prac-
ticing lawyer. I examined a number of 
abstracts. We would go through farm 
cycles where prices would be good and 
they would go down. Then a number of 
people would borrow and they would 
lose everything they had except their 
homestead. They could rebuild the 
farm based on that. 

You could go through abstracts of 
land titles and find that here was a 
case where a guy borrowed this, this, 
and this, and he didn’t borrow against 
the homestead. He lost everything else 
but not the homestead. He rebuilt from 
that. It almost followed the farm cycle 
with farm prices. 

So the homestead provision within 
the bankruptcy code in allowing States 
to have their homestead provision, as 
opposed to a federalized homestead 
provision, is very important to my 
State, to me, and to a number of States 
that have this type of homestead provi-
sion in their State law or, more so, in 
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my home State constitution. This has 
been in Kansas’s constitution—or a 
provision of this—dating back to 1859, 
and going back even to territorial days 
in Kansas. Many farmers have used 
this law during economic hardship to 
protect their farms, their homes. 

We worked hard last year and this 
year to get a compromise because a 
number of people don’t like each State 
having its own homestead. They think 
there was fraud from some people who 
were moving to another State to take 
advantage of the homestead laws that 
might be easier in one State or an-
other. We worked to get a compromise 
to work this out. 

I want to put this out. Other people 
want to speak on this, and this is a 
very important point to me and my 
State. The compromise we put into the 
bill, some people wanted to change this 
and others wanted to protect States 
rights. The current bill provides that 
within the 2 years prior to bankruptcy, 
no one may protect more than $100,000 
worth of new equity obtained in one’s 
homestead. You have 2 years, $100,000. 
This would prevent debtors from shift-
ing assets into their homes to avoid 
creditors. 

Studies have shown that abuse of 
State homestead laws is very rare. Yet 
we are overturning over 130 years of 
bankruptcy law by imposing Federal 
standards—this would be the first time 
we have done Federal standards on 
homestead in bankruptcy law. In 130 
years of bankruptcy law, this would be 
the first time we have done it. We 
should not do that, particularly based 
on such scant evidence. 

Seven States have constitutional 
provisions that are different from the 
$100,000 homestead cap that may be of-
fered by someone on the floor, just 
across the board. Somebody was saying 
a $125,000 homestead cap. Either one 
would take and federalize State law, 
State constitutional law—constitu-
tional law—if we go with this home-
stead cap that some propose, based 
upon anecdotal evidence of some abuse 
of this. 

If there is fraud involved in moving 
from one State to another one, and 
taking money to put it into a bigger 
homestead to protect it, that can be 
set aside now by the bankruptcy court 
under a fraudulent practice, and it fre-
quently is. That is the way that is 
done. 

I urge my colleagues not to federalize 
this area that has been under the con-
trol of the States, that is in State con-
stitutional law in my State and in 
seven other States. If this is passed, a 
number of us will say this is not some-
thing we can tolerate or work with at 
all. This is something that would cause 
a number of us to work against the 
bill. Some want to get the bill off and 
don’t want it to pass anyway. Maybe 
that makes this a better provision to 
them, but I don’t think this is one that 
we ought to be doing at all for the first 
time ever. It is one that I vigorously 
oppose—if an amendment is proposed 

to change the compromise that is in 
the bankruptcy bill currently on the 
floor. 

I urge my colleagues to vote against 
any change in this homestead provision 
away from what is crafted in this care-
fully balanced legislation we have be-
fore us. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Vermont. 
Mr. LEAHY. Mr. President, I will be 

very brief. 
All Members of the Senate have, by 

nature, two residences—in our home 
States, of course, and wherever they 
reside during the time we are in session 
serving in the Senate. 

I feel very fortunate to have my resi-
dence in Vermont, a beautiful State. It 
is out in the country on a dirt road 
with a gorgeous view. I also am fortu-
nate that my residence here is in the 
Commonwealth of Virginia. In that re-
gard, I believe I am represented, at 
least temporarily, by two friends from 
Virginia, the distinguished senior Sen-
ator, Mr. WARNER, whom I have known 
for decades and with whom I have been 
close personal friends, and the current 
occupant of the Chair, the newest Sen-
ator from Virginia, a former Governor, 
Mr. ALLEN. In that regard, I wish a 
happy birthday to the current occu-
pant of the Chair, Senator ALLEN, and 
wish him many more such birthdays. I 
realize that he is in a difficult position. 
Under the rule, he cannot respond to 
this. But I did want to do that and tell 
him how much my family and I enjoy 
our temporary residence in the beau-
tiful Commonwealth of Virginia. 

Mr. President, I am going to offer, at 
some appropriate point, two amend-
ments. I understand that the distin-
guished chairman and others have 
adopted this basically no-amendment 
posture. They can always vote these 
down. But one of my amendments 
would clarify when a debtor’s current 
monthly income should be measured. 
The current monthly income is a cor-
nerstone of the bill’s controversial 
means test provision. No matter 
whether one is for or against the means 
test, the provision should be at least as 
clearly drafted as possible. My amend-
ment would avoid unnecessary future 
litigation by clarifying that current 
monthly income is measured from the 
last day of the calendar month imme-
diately preceding the bankruptcy fil-
ing. 

Under section 102 of the bill, a pre-
sumption of abuse—requiring dismissal 
of the bankruptcy case or conversion 
to chapter 13—arises when a chapter 7 
debtor has a defined level of ‘‘current 
monthly income’’ available, after nec-
essary expenses, to pay general unse-
cured debt. ‘‘Current monthly income’’ 
is defined in the bill as the debtor’s 
‘‘average monthly income . . . derived 
during the 6-month period preceding 
the date of determination.’’ It is am-
biguous in defining what that 6-month 
period is. 

Since accuracy of the schedule is of 
vital importance, and subject to audit, 

it is important that we know exactly 
what it is. My amendment would re-
solve the ambiguity and deal with full 
calendar months of income data, and to 
give a cutoff date prior to the bank-
ruptcy filing. 

My other amendment would be on 
the separated spouse and the means 
test safe harbor. On page 17, line 8, the 
language should mirror the other safe 
harbor provisions in the bill. The way 
it is set up in the bill, as currently 
drafted, is provided by the distin-
guished chairman, the distinguished 
senior Senator from Delaware, and oth-
ers. Even though parents might legally 
be separated, if one spouse files for 
bankruptcy, the income of the other 
spouse would count to determine 
whether the parent’s income exceeds 
the means test for the purposes of the 
safe harbor, for access to chapter 7. 

What this means is if a battered 
spouse flees her home with her chil-
dren, she can be denied bankruptcy re-
lief regardless of her circumstances be-
cause in the Hatch-Biden, et al, bill, 
her husband’s income would be count-
ed, even though she receives no money 
from him. 

I cannot think of anything that is 
more antiwoman, antichild, or 
antifamily. 

I ask unanimous consent that my 
two amendments be filed and be avail-
able for consideration at the appro-
priate time and in the appropriate se-
quence because I do want to correct 
this antiwoman, antichild, and 
antifamily result, something I do not 
think is intended by the drafters of the 
bankruptcy law, but it is just one more 
example of some of the things that 
should be corrected in this bill. 

The PRESIDING OFFICER. The Sen-
ator has the right to submit those 
amendments. 

The Senator from Illinois, Mr. DUR-
BIN. 

AMENDMENT NO. 17, AS MODIFIED 
Mr. DURBIN. Mr. President, I join 

the Senator from Vermont in wishing 
the Presiding Officer a happy birthday 
and say this great opportunity you 
have to sit as Presiding Officer of the 
Senate and listen to these wonderful 
speeches has to be the greatest gift we 
can offer you. We wish you the very 
best in the years to come. 

The pending amendment is an 
amendment to the bankruptcy reform 
bill relative to the practice of preda-
tory lending. Predators, you may recall 
from having watched a few movies, are 
those who prey on other things. In this 
case, we have people offering credit in 
a predatory fashion. 

Who are these folks? You have heard 
about them. They are the people who 
look for the retirees, the widows who 
are living by themselves in the home 
they saved up for their entire lives, 
who are brought into some mortgage 
scheme or second mortgage scheme and 
end up signing papers that are, frankly, 
a very bad deal. They end up paying in-
terest rates far above the market rate. 
They face the possibility of balloon 
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payments that are impossible for them 
to make so they can secure a few dol-
lars for perhaps consolidating some 
other loans or home improvements. 

Time after time, these predatory 
lenders look for the elderly. They look 
for low-income people. They go to poor 
neighborhoods and seek out folks with 
limited knowledge of the law or a lim-
ited understanding of English. They 
have them sign these papers, and lit-
erally they watch their lives disappear. 
Everything they have saved up for in a 
lifetime ends up disappearing because 
of these con artists who claim to be 
creditors offering them money under 
terms which are not reasonable by any 
standard in America. 

Is this a rare situation? Unfortu-
nately, it is a growing phenomenon in 
this country. We see these people going 
forward offering what is known as 
subprime lending and subprime mort-
gages. 

They argue in the industry that these 
people are not good credit risks, so you 
cannot give them the ordinary interest 
rates and terms; you have to make it a 
little tougher. I understand that. We do 
not want to close out the market for 
people who are on the edges of credit 
availability. We want to make certain 
they have access, too. 

Believe me, the cases that have been 
documented time and again in the Sen-
ate and the House of Representatives, 
in State after State, are not those 
cases. The creditors are not lending to 
folks on the edge. These are people who 
are pushing these poor elderly and re-
tired folks over the edge. A lifetime of 
savings for a home that a widow is liv-
ing in absolutely vanishes when these 
con artists get a chance. 

Where do they finally get their re-
lief? If not through foreclosure in civil 
courts, in bankruptcy court. When that 
elderly widow has lost everything, can-
not make any payments whatsoever, 
and finally goes to bankruptcy court 
and says, I just cannot do it anymore, 
guess who is standing first in line to 
get paid in full? These sharks, these 
people who time and again have taken 
advantage of the poor and the elderly 
across America. 

A lot of people have come to me since 
I offered this amendment and have 
said: We just got contacted by the fi-
nance industry. The banks of this 
country are worried about your amend-
ment. They are opposed to your amend-
ment. They think you are going to cre-
ate some real hardship in their indus-
try. 

The answer is, yes, I am going to cre-
ate hardship in their industry with this 
amendment, hardship for the people 
who are giving their industry a bad 
name. If it is a good bank, if it is a 
good mortgage lender, if it is following 
the law of our country, they need not 
fear the Durbin amendment. The Dur-
bin amendment is going after the bad 
actors and bad players, and the people 
who are opposing it in so many dif-
ferent ways are trying to shield the 
people who are violating the law and 
making these bad loans. 

The people who are opposing my 
amendment and want to table it in a 
vote later today are those who want to 
make certain that the people taking 
advantage of the poorest and most vul-
nerable Americans are protected in 
bankruptcy court. 

My amendment says explicitly that 
in order to be stopped from recovering 
in bankruptcy court, you must have 
violated the law—a material violation 
of the law, not something technical—a 
material violation of the law. I happen 
to believe that before you can walk 
into a court, you have to have clean 
hands, and the clean hands suggest 
that if I am coming into court and I 
want to recover under my contract, I 
have obeyed the law and followed it in 
all of my dealings. 

It sounds pretty basic to me. It is a 
threshold question that should be 
asked of anyone in bankruptcy court, 
but if you listen to the opponents of 
my amendment, they say: No way. You 
may have violated every law on the 
book to get into bankruptcy court, but 
once you are there, you are under the 
protective shield of the U.S. Govern-
ment. You are able to use our bank-
ruptcy laws and our bankruptcy courts 
to reach miserable ends when it comes 
to the poor people who have been ex-
ploited. 

It is amazing to me that at this stage 
in this prosperity we have enjoyed in 
our economy and all the things that 
have happened in America, we still 
have Members of the Senate and House 
of Representatives who are coming to 
the rescue of these bottom feeders in 
the credit industry. They are standing 
here defending them and giving them a 
chance to continue to exploit some of 
the poorest people, some of the most 
vulnerable people, in America. 

Some say: DURBIN, there you go 
again; you are exaggerating this; it is 
not such a big problem. Let me tell you 
a few things I have learned in the 
course of preparing this amendment. 

A group in Chicago—I represent the 
State of Illinois—I take a look at their 
information from time to time. It is 
called the National Training and Infor-
mation Center. In September 1999, they 
took a look at the mortgage fore-
closures in my home State. The 
Chicagoland home loan foreclosures 
doubled, increasing from 2,074 in 1993 to 
3,964 in 1998. In a 5-year period of time, 
a prosperous time in America, mort-
gage foreclosures doubled in the 
Chicagoland area. The greatest per-
centage was in the suburbs, not in the 
inner city. 

The increase in foreclosures in my 
State corresponds to the increase in 
originations by subprime lenders, not 
home loan originations. Loans by 
subprime lenders, the people about 
whom I am talking, increased from 
3,137 in 1991 to 50,953 in 1997, a 1,524-per-
cent increase. 

Subprime lenders and services were 
responsible for 30 foreclosures in 1993. 
This number skyrocketed to 1,417 in 
1998, a 4,623-percent increase. 

Subprime lenders and services were 
responsible for 1.4 percent of fore-
closures in 1993 and 35.7 percent in 1998. 

The people who oppose my amend-
ment say: Let the free market work; 
let the buyer beware; there are plenty 
of laws on the books. But these statis-
tics tell the story. The people who are 
taking advantage of the most vulner-
able—the widows, the elderly—are 
doing quite well, thank you. What do 
they end up with after they have gone 
through their nefarious scheme? The 
home a person has worked a lifetime to 
own, to live in, to retire in, to feel safe 
in. 

The people who oppose my amend-
ment say we need to protect these 
subprime lenders. The opponents of my 
amendment want to ignore the reality 
of what is happening. Subprime lending 
increases dramatically, mortgage fore-
closures increase dramatically, and 
these subprime lenders go into bank-
ruptcy courts and take homes away 
from Americans, and the people who 
oppose my amendment on the Senate 
floor say: Look the other way, this is 
the market at work, Senator; don’t 
stick your nose into it. 

I think this Senate ought to come to 
the aid of people who don’t have the 
lobbyists sitting in the lobby of the 
Senate just outside that door. We 
ought to be considering people who 
can’t afford to bring lobbyists to the 
Senate. We ought to consider the peo-
ple who worked hard to make America 
a great nation, obeyed the laws, paid 
their taxes, had their small savings ac-
count and looked forward to their secu-
rity and retirement in that little home, 
and then they were preyed upon and 
exploited by these people. These people 
want to walk into our bankruptcy 
courts and use the laws of the bank-
ruptcy system in order to recover that 
home and take it away from someone. 

Watch the vote on the motion to 
table the Durbin amendment and you 
will see a long line of Senators who 
will stand up and say these subprime 
lenders deserve the protection of the 
law. The Durbin amendment says 
pointblank they will be disqualified 
from using the bankruptcy court if 
they have materially violated the law 
in order to obtain this mortgage. That 
is what this debate is all about. This is 
a test of a number of things about the 
Senate: How many people care about 
consumers in this place? How many 
people are dedicated to business inter-
ests, regardless of whether they are un-
ethical and unscrupulous? 

Mr. GRAMM. Point of order. 
Is the Senator suggesting that Mem-

bers of the Senate are not voting their 
conscience on this bill? Is the Senator 
suggesting that there are Members who 
are voting for special interests instead 
of what they believe in? If so, that is a 
violation of the rules of the Senate. 

Mr. DURBIN. I would like to respond 
to the Senator from Texas. Those who 
want to take the side of the financial 
industry in opposition to this amend-
ment should be held accountable for 
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the fact that they are turning their 
backs on consumers. I do not question 
the motive of any Senator and his vote, 
but the Senator knows as well as I do 
how this is lined up: Consumers on one 
side, banks on the other side. 

Let me state what is at stake here 
are credit practices that no one in the 
Senate should condone; frankly, no 
reputable bank or financial institution 
should condone. If you are a bank or an 
institution following the law of this 
Nation, making certain your people 
issue loans that are reasonable and in 
compliance with the law, you have 
nothing to fear from this amendment. 
But if you are a fly-by-night storefront 
operation exploiting poor people and 
the elderly in this country, you bet 
this amendment makes you nervous, 
and it should. Because it means that 
ultimately the bankruptcy court will 
not be there as your court of last re-
sort. 

The subprime mortgage industry of-
fers home mortgage loans to high-risk 
borrowers—I acknowledge that—loans 
carrying far greater interest rates and 
fees than conventional and carrying ex-
tremely high profit margins. Yesterday 
I went through some of the cases which 
you would not believe, cases where 
they took people on a modest Social 
Security income of $500 a month, lured 
them into signing up for second mort-
gages and mortgages on their home 
with payments they could never afford 
to make, with balloon payments down 
the line of $40,000 and $50,000, impos-
sible for these poor people to make, 
and then when they get in so deeply 
they couldn’t see daylight, they said, 
we have a new idea, we are going to re-
finance your original loan. And guess 
what. They dug a deeper hole for these 
poor people, and ultimately they lost 
everything. They went into the bank-
ruptcy court saying, we want you as a 
judge in bankruptcy, to give us a right 
to take this home away. 

According to the Mortgage Market 
Statistical Annual for 2000, subprime 
loan originations increased from $35 
billion in 1994 to $160 billion in 1999. As 
a percentage of all mortgage origina-
tions, the subprime market share in-
creased from less than 5 percent in 1994 
to almost 13 percent in 1999. By 1999, 
outstanding subprime mortgages 
amounted to $370 billion. The data also 
shows a substantial growth in 
subprime lending. The number of home 
purchase and refinance loans that have 
been reported by lenders specializing in 
subprime lending increased almost ten-
fold between 1993 and 1998, from 104,000 
to 997,000. The number of subprime refi-
nance loans also increased during that 
period from 80,000 to 790,000. 

The growth of this type of lending 
should be of concern to every person in 
America, not just on the issue but be-
cause the victims involved are our par-
ents, our grandparents, the neighbor 
down the block, the widow trying to 
make a meager living. They are being 
preyed on by these people. 

The growth of the subprime lending 
industry is of concern first, because of 

the reprehensible tactics called preda-
tory lending practices which some of 
the companies use to conduct their 
business; and second, because of the 
people, the senior citizens and the low 
income, the financially vulnerable, 
who they often target with loans. 

According to the 1998 data, low-in-
come borrowers accounted for 41 per-
cent of subprime refinance mortgages. 
African-American borrowers accounted 
for 19 percent of all subprime refinance 
loans. 

I would like to give some additional 
information about the situation in my 
home State of Illinois and in the city 
of Chicago. In an April 2000 study re-
leased by the Department of Housing 
and Urban Development, subprime 
loans were over eight times as likely to 
be in predominantly black neighbor-
hoods in Chicago than in white neigh-
borhoods. In predominantly black 
neighborhoods in Chicago, subprime 
lending accounted for 52 percent of 
home refinance loans originated during 
1998, compared with 6 percent in pre-
dominantly white neighborhoods. 

Now, subprime somehow sounds as if 
it is a deal. If it is a subprime loan, it 
is under conditions, interest rates, and 
terms far worse than any people would 
face in the normal course of business. 
Homeowners in middle-income pre-
dominantly black neighborhoods in 
Chicago are six times as likely as 
homeowners in middle-income white 
neighborhoods to have subprime loans. 
In 1998, only 8 percent of the borrowers 
in middle-income white neighborhoods 
obtained subprime refinance loans; 48 
percent of borrowers in middle-income 
black neighborhoods refinanced in the 
subprime market. 

We had a hearing recently on Capitol 
Hill in one of the Senate subcommit-
tees of the Governmental Affairs Com-
mittee and brought in people and let 
them tell the story. Imagine the situa-
tion with which we were presented. A 
young woman came in and said: My 
mother and I decided we would buy a 
home—an African-American mother 
and her daughter. She said: I had a nice 
job but it was our first chance in the 
history of our family to own a home. 
She said to the Senators: You can’t 
imagine how exciting it was, the idea 
we were finally going to have our little 
home. 

I know what it meant to my family 
when we bought our first home. I know 
what it means to families across Amer-
ica. This is the American dream. This 
is your chance. Sadly, she got hooked 
up with one of these outfits. She wasn’t 
a business major. She didn’t have a 
lawyer to turn to and an accountant to 
ask questions. She was an average 
American trying to do the right thing 
for her mom and herself. She ended up 
getting into one of these nightmare sit-
uations where the home she bought 
was over-appraised, where she ended up 
with a mortgage she could never pos-
sibly pay, with terms and conditions 
that, frankly, guaranteed failure. And 
that is what happened. As a result of 

that second mortgage on her home, 
there was a foreclosure that led her to 
bankruptcy court, and the bankruptcy 
court basically said the company that 
ripped her off could take her home 
away. End of the American dream for 
someone who was trying to do the 
right thing. 

In 1998, my colleague, Senator 
CHARLES GRASSLEY, Republican from 
Iowa, chaired the Special Committee 
on Aging, on predatory lending prac-
tices. William Brennan, director of the 
Home Defense Program of Atlanta, GA, 
Legal Aid Society, put a human face on 
the issue. He told us the story of Genie 
McNab, a 70-year-old woman living in 
Decatur, GA. 

Mrs. McNab is retired and lives alone 
on Social Security retirement benefits. 
In November of 1996, with the ‘‘help’’ 
—I use that word advisedly—of a mort-
gage broker, she obtained a 15-year 
mortgage loan for $54,300 from a large 
national finance company. Her annual 
rate of interest is 12.85 percent. Under 
the terms of the mortgage, she will pay 
$596 a month until the year 2011, when 
she will be required to make a final 
payment of $47,599. By the time she is 
done, her $54,200 loan will have cost 
$154,967. When Mrs. McNab turns 83 
years old, under the terms of this won-
derful deal offered to her, she will be 
saddled with a balloon payment which 
will be impossible for her to make. She 
will face foreclosure. She will be forced 
to consider bankruptcy. And when she 
walks into the bankruptcy court, if the 
Durbin amendment is not adopted, the 
person who fleeced her out of her home 
and her life savings, with a big grin on 
his face and a lawyer at his side, is 
going to recover. He is going to take 
away everything this poor lady has. 
She will face the loss of her home and 
her financial security, not to mention 
her dignity and her sense of well-being. 

Ironically, Mrs. McNab paid a mort-
gage broker $700 to find this wonderful 
arrangement, a mortgage broker who 
also collected a $1,100 fee from the 
mortgage lender. Sadly, Mrs. McNab is 
the typical target of the high-cost 
mortgage lender, an elderly person liv-
ing alone on a fixed income. We can 
have all the hearings we want on Cap-
itol Hill in the Select Committee on 
Aging, we can talk about the greatest 
generation ever that served in World 
War II, we can talk about our respect 
for our seniors—and we should. But 
this amendment will be a test of re-
spect for senior citizens who were the 
victims of so many of these lenders. 

This lady, living alone on a fixed in-
come, was just the target these compa-
nies look for. The death of a spouse, 
the loss of a spouse’s income, a large 
medical bill, an expensive home repair, 
mounting credit card debt, and many 
of these people are pushed right over 
the edge, right into bankruptcy court. 

These are real life circumstances 
that make Mrs. McNab and others an 
irresistible target for these loan sharks 
and for members of the subprime mort-
gage industry. 
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According to a former career em-

ployee of the industry who testified be-
fore the Senate Special Committee on 
Aging, he told the story about what 
they are looking for when they go out 
trying to find people to sign up for 
these loans. Incidentally, the man was 
so confident that he had to testify 
anonymously, behind a screen. He was 
afraid some of the companies that were 
involved in some of these practices 
would figure out who he is. So anony-
mously he testified before the Senate 
behind a screen so no one would see 
him, and here is what he said about his 
experience in the subprime mortgage 
industry: 

My perfect customer would be an 
uneducated woman who is living on a fixed 
income—hopefully from her deceased hus-
band’s pension and Social Security—who has 
her house paid off, is living off of credit 
cards, but having a difficult time keeping up 
with payments, and who must make a car 
payment in addition to her credit card pay-
ments. 

That is the perfect target. That is 
what he is looking for. This industry 
professional candidly acknowledged 
that unscrupulous lenders specifically 
marketed their loans to elderly wid-
ows, blue-collar workers, people who 
have not attended college, people on 
fixed incomes, non-English-speaking 
people, and people who have significant 
equity in their homes. These are people 
who have worked a lifetime and made 
the mortgage payments, finally burned 
the mortgage in a little family celebra-
tion, sitting in that home looking for-
ward to comfortable years, and in come 
these sharks swimming around in the 
waters of their home. When it is all 
over, they are devoured in bankruptcy 
court. We are talking about reforming 
this court. 

They targeted another such person in 
the District of Columbia, Washington 
DC, Helen Ferguson. She came before 
the Senate Aging Committee, Senator 
GRASSLEY’s committee. She was 76 
years old when she testified. She told 
us as a result of predatory lending 
practices, she was about to lose her 
home. In 1991, Mrs. Helen Ferguson had 
a total monthly income of $504 from 
Social Security. With the help of her 
family, she made a $229 monthly mort-
gage payment on her house—certainly 
a modest lifestyle by any measure. 
However, on her fixed income she could 
not keep up with needed home repairs. 
She began hearing and seeing these 
radio and TV ads for low-interest home 
improvement loans, so she called one. 
Mrs. Ferguson thought she had signed 
up for a $25,000 loan. In reality, this 
lender collected over $5,000 in fees and 
settlement charges from her on a 
$15,000 loan. The interest rate he 
charged her? 17 percent. Her mortgage 
payments went up to $400 a month, al-
most twice what they were before. 

Over the next few years, the lender 
repeatedly tried to convince Mrs. Fer-
guson the answer to her concerns was 
to take out more loans. He called her— 
even called her sister at home and at 
work, trying to encourage them to sign 

up for more loans—what a nice gesture. 
He sent Christmas cards to the family, 
and letters expressing real concern 
about the problems they were facing. 

In March of 1993, Mrs. Ferguson fi-
nally gave in to this lender, borrowing 
money to make home repairs. By 
March of 1994, she couldn’t keep up 
with the mortgage payments. She 
signed up for a loan with another lend-
er, unaware that it had a variable in-
terest rate and terms that would cause 
her payments to rise to $600, eventu-
ally $723 a month. Remember, this lady 
started off back in 1991 with a $229 
monthly mortgage payment. She is 
now up to $723 a month, thanks to the 
helping hand and assistance of these 
subprime lenders who are looking at 
this great target—Mrs. Ferguson’s 
home. For this loan, this next loan, she 
paid another $5,000 in broker’s fees. She 
is putting an additional mortgage on 
this little home, and $5,000 of the new 
mortgage is going straight to the 
broker; it isn’t going back to her, more 
than 14 percent in total fees and settle-
ment charges on the front end of this 
subprime mortgage. 

The first lender also continued to so-
licit her. She eventually signed up for 
more loans. She could not get out from 
under. They kept saying one more loan 
and she would be just fine. Each time, 
the lender persuaded her that refi-
nancing would enable her to meet her 
monthly payments. Mrs. Ferguson was 
the target of a predatory loan practice 
known as loan flipping. The Durbin 
amendment specifically cites that type 
of practice as a violation, a material 
violation of the law that should make 
certain they cannot go to bankruptcy 
court and take Mrs. Ferguson’s home 
away from her after they have been en-
gaged in this kind of conduct for over 
a decade. She was the target of this 
practice of loan flipping, and in such 
cases, lenders purposely structure the 
loans with monthly payments they 
know the homeowner cannot afford so 
that at the point of default, it provides 
the lender with additional points and 
fees. They make money on these every 
single time, and in the case of some of 
Mrs. Ferguson’s loans, not only did the 
lender prepare two sets of documents 
and rush the signing, but the lender’s 
representatives took with them all the 
papers from the mortgage closing and 
mailed them to her only after the 3-day 
rescission period was expired, and the 
check for home repairs was spent. 

You have heard about that. If you 
make a bad deal, you have 3 days to 
change your mind. They took the pa-
pers away at the closing and said they 
would mail them to her. She got them 
3 days later. They knew what they 
were doing. 

Some opposed say Mrs. Ferguson just 
needs a good lawyer. A good lawyer for 
a lady making $500 a month on Social 
Security, who has seen her monthly 
mortgage go from $229 to $723? She has 
to go find a good lawyer to fight these 
folks? 

That is what they think is the re-
course here, that is the remedy. They 

are going to argue we do not need the 
Durbin amendment; Mrs. Ferguson can 
get her day in court. Let her come 
down on K Street in Washington, DC, 
and find a nice law firm to take care of 
her. We know better than that. People 
such as Mrs. Ferguson around America 
are going to be those who don’t ever 
want to have been seen in a courtroom. 
They come into bankruptcy court 
ashamed. 

After a lifetime of saving and sac-
rifice, they are forced into this predica-
ment, and the people opposed to my 
amendment tell us once they get to 
bankruptcy court let the buyer beware. 
Let the people take her home if they 
want. 

Eventually, Mrs. Ferguson was obli-
gated to make monthly payments of 
more than $800, although her income 
was still $504 a month, and the lenders 
knew it. That is another provision in 
the Durbin amendment. If they know-
ingly make loans to people who cannot 
afford to repay them, they have vio-
lated the law. It is a material violation 
of the law to drag these people into 
debt so deeply they can never get out 
again and to know it walking in the 
front door. 

In 5 years, the debt on her home in-
creased from $20,000 to $85,000. For 
some wealthy people in America that 
may not sound like much, but for a 
lady living on $500 a month, it is a 
mountain she will never be able to 
climb. She felt helpless and over-
whelmed. She contacted AARP. She 
didn’t know where to turn. She realized 
these lenders had violated the Federal 
law in what they had done. 

Lump-sum balloon payments on 
short-term loans, loan flipping, the ex-
tension of credit with the complete dis-
regard for a borrower’s ability to 
repay—these are not the only abusive 
mortgage practices. Lenders on these 
second mortgages sometime include 
harsh repayment penalties in the loan 
terms, rollover fees, charges into the 
loan, or negatively amortize the loan 
payments so the principal actually in-
creases over time. 

You can never catch up with it. It 
just keeps growing, all of which is pro-
hibited by law, although many ordi-
nary homeowners do not know what 
the law says. 

Some of these homeowners will not 
make it to a lawyer or other source of 
help before financial meltdown occurs. 
When they realize what has happened, 
these consumers are often on the brink 
of foreclosure and bankruptcy. 

There are some protections built into 
current law. I have no quarrel with 
this. But you cannot call these protec-
tions ‘‘ample’’ when they permit a 
gross injustice. There exist out there 
lenders who illegally trap families into 
insurmountable debt, force the families 
into bankruptcy, and then actually 
continue to pursue their greed by stak-
ing their claim in bankruptcy pro-
ceedings. 

The debate on the bankruptcy reform 
bill before us started I guess about 5 

VerDate Mar 15 2010 03:15 Dec 20, 2013 Jkt 081600 PO 00000 Frm 00011 Fmt 0624 Sfmt 0634 J:\ODA425\1997-2008-FILES-4-SS-PROJECT\2001-SENATE-REC-FILES\RECFILES-NEW\Sm
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATES2028 March 8, 2001 
years ago. The argument from the peo-
ple who wanted to change the law is 
that too many people were coming to 
bankruptcy court and filing for bank-
ruptcy and they really shouldn’t, they 
should pay back their debt. They ar-
gued that the people who were filing 
for bankruptcy had forgotten the 
moral stigma of declaring bankruptcy 
in America. Yet when I look at this sit-
uation, where is the moral stigma? 
Shouldn’t the moral stigma be on the 
conscience of these lenders who have 
dragged these poor unsuspecting people 
into a situation where they have no 
hope and nowhere else to turn? When it 
comes to that moral stigma, it will be 
interesting on the vote on the Durbin 
amendment as to whether the people 
believe, in voting in the Senate, there 
is any moral culpability on the part of 
those who have taken advantage so 
many times. 

Yesterday, Senator HATCH said that 
my amendment ‘‘will adversely affect 
the availability of credit to certain 
consumers, many of whom may be low- 
income and minorities whom this 
amendment purports to protect. More-
over, the secondary market for such 
mortgages will also be affected thereby 
placing an upward pressure on the pric-
ing of such loans.’’ 

Well, if Senator HATCH really feels 
that way, then he should be joining me 
in supporting this amendment. This 
amendment will not affect available 
credit for anyone. Nor will it affect the 
secondary market. The only ones af-
fected by this amendment are the low- 
life lenders who are breaking the law, 
and ruining people’s lives in the proc-
ess. They are the only ones who should 
be concerned. Because they will no 
longer be able to profit from their un-
scrupulous practices. 

And the finance industry ought to 
think twice about harboring and pro-
tecting these people. It doesn’t give 
their industry a good name or a good 
reputation. 

Senator HATCH also said yesterday 
that my amendment ‘‘does not require 
any finding that such a violation was 
the cause of the debtor going into 
bankruptcy. Now that’s just not good 
law. That’s not the way we should be 
making law. Nor does it require that a 
violation of the Home Ownership and 
Equity Protection Act had to have 
been found for this draconian remedy 
to take place.’’ 

Mr. HATCH. Mr. President, will the 
Senator yield? 

Mr. DURBIN. I am happy to yield for 
a question. 

Mr. HATCH. Could the Senator give 
me some indication when he is willing 
to go to a vote on this amendment? 

Mr. DURBIN. I am hoping to in just 
a few moments. 

Mr. HATCH. When the Senator has 
concluded, I will move to table. 

Mr. DURBIN. I only yielded for the 
purpose of a question. 

Mr. HATCH. I understand. I am just 
wondering if we can have some idea 
when we can go to a vote, and then I 

would be able to give people some sort 
of notice. 

Mr. DURBIN. I think that is reason-
able. I would say no more than 20 min-
utes. 

Mr. HATCH. On your amendment, 
and then Senator GRAMM. 

Mr. GRAMM. I think I can do it in 10 
minutes. 

Mr. HATCH. Then about 10 until 12; 
is that all right? I will make a motion 
to table. Could I ask unanimous con-
sent? 

Mr. GRAMM. Could we divide the 
time so the Senator would have his 
time and I would have mine? I sense 
that the Senator is somewhat caught 
up in this and would like to speak. And 
I want to be sure I get the opportunity. 

Mr. DURBIN. The Senator from 
Texas is correct, I am caught up in 
this. I think we have 40 minutes re-
maining. I will take 15, if the Senator 
from Texas would like to take 15. How 
is that? 

Mr. GRAMM. That is all right. 
Mr. HATCH. If I could move to table 

at 10 until 12, and let everybody know, 
is that OK? 

Mr. DURBIN. I want to make sure I 
understand what the Senator is saying. 
If we could have the time between now 
and 11:50 evenly divided, that would be 
fine. 

Mr. HATCH. I ask unanimous consent 
that be the case, and I will move to 
table at the conclusion of that time. 

No second degree will be in order. 
Mr. DURBIN. That is right. 
Mr. HATCH. Before the vote—in 

other words, we will divide the time up 
until 10 until 12, equally divided with 
no further amendments before the 
vote, and I will move to table at that 
time, and we will have a vote. 

The PRESIDING OFFICER (Mr. 
ALLARD). Is there objection? 

Mr. DURBIN. The point made by the 
staff is well taken. If the motion does 
not prevail, the amendment will still 
be pending and open for debate and 
amendment; is that correct? 

Mr. HATCH. That is right. 
The PRESIDING OFFICER. Is there 

objection? 
Without objection, it is so ordered. 
Mr. DURBIN. I thank the Senator 

from Utah. 
What is interesting from the par-

liamentary side is, once you have made 
a motion to table, it is not debatable 
and it all comes to an end. 

I will make a few comments in clos-
ing, and Senator GRAMM will have his 
opportunity, and the Senate will vote 
on whether to table the Durbin amend-
ment. 

For those who have not heard the 
Durbin amendment, it says if you are 
going to go to bankruptcy court and 
claim protection to try to pursue a 
mortgage foreclosure, you have to walk 
into bankruptcy court with clean 
hands. You cannot be an unscrupulous, 
illegal lender taking advantage and ex-
ploiting poor people, elderly, and wid-
ows, and walk into bankruptcy court 
and say I want the protection of the 
law. 

The people who oppose it will say 
folks just have to come to understand 
the conditions of these mortgages; they 
have to learn a little bit about the law; 
they have to understand this is an in-
dustry that is out to make a profit, 
too. 

I think there is truth to that. I think 
people have to come into these trans-
actions with some basic understanding 
of the law. But think about the people 
we are talking about here. These are 
70- and 80-year-old retirees who are los-
ing their homes to these loan sharks 
who know the law inside and out. 
These are people with limited under-
standing of the law, maybe limited 
education, and maybe limited under-
standing of the English language. 
These are the victims. These are the 
targets. And to argue that these are 
the people who should understand the 
great law of America is to suggest that 
each one of us knows what the backs of 
our monthly statements from the cred-
it card companies really mean. 

I am a lawyer. I haven’t flipped over 
to see the faint type and small letters 
on the back side of a page to determine 
the conditions of my credit card. How 
many times have you stopped to read 
it? I haven’t. I am not sure I could un-
derstand it if I did. That is the reality. 
I am a lawyer; these folks are not. 
These are people who have done the 
right thing in America, and they are 
the victims. 

Senator HATCH also said yesterday 
that my amendment ‘‘does not require 
any finding that such a violation was 
the cause of the debtor going into 
bankruptcy. Now that’s just not good 
law. That’s not the way we should be 
making law. Nor does it require that a 
violation of the Home Ownership and 
Equity Protection Act had to have 
been found for this draconian remedy 
to take place.’’ 

Now let me get this straight. If a 
lender breaks the law, if it’s been dem-
onstrated that they clearly violated 
the Truth-in-Lending Act, the portion 
dealing with predatory mortgages and 
burdened a family with an outrageous, 
morally indefensible loan, if they have 
done all that, then the bankrupted 
family still has to prove that is why 
they went bankrupt. 

Think about that. After they have 
lost their homes to this unscrupulous 
lender, some of the critics of this 
amendment say the burden is still on 
the borrower: You have to prove I was 
unscrupulous. You have to prove this 
lender did illegal things. If they can’t, 
then the lawbreaker can still sit down 
at the table and take the family’s as-
sets. 

I can think of no better example than 
that of what a bad law really looks 
like. My amendment addresses it. 

Yesterday, we learned from Jodie 
Bernstein, Director of the FTC Bureau 
of Consumer Protection that a lending 
arm of Citigroup ‘‘hid essential infor-
mation from consumers, misrepre-
sented loan terms, flipped loans [re-
peatedly offering to consolidate debt 
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into home loans] and packed optional 
fees to raise the costs of the loans.’’ 
And that the ‘‘primarily victimized’’ 
. . . were the most vulnerable, hard-
working people who had to borrow to 
meet emergency needs and often had 
no other access to capital. 

The FTC lawsuit comes after almost 
3 years of investigation. Well we have 
an opportunity to help curb these pred-
atory lending practices today by pass-
ing my amendment. 

Why do we need my amendment to 
deal with predatory lending practices? 
Because of: the statistics I mentioned 
earlier; because of victims of predatory 
lending like Ms. McNab and Ms. Fer-
guson; and because of suits like that 
filed by the FTC against a lending arm 
of Citigroup—predatory lending is an 
epidemic. 

We can end this epidemic with this 
amendment. Current law is not suffi-
cient to deal with it. If current law 
were enough, we wouldn’t be standing 
here today; we wouldn’t have seen the 
dramatic increase in these loans nor 
the dramatic increase in mortgage 
foreclosures directly attributable to 
these loans. 

The problem of predatory financial 
practices in the high-cost mortgage in-
dustry is relevant to bankruptcy be-
cause it is driving vulnerable people 
into bankruptcy. 

These people are not entering bank-
ruptcy in order to abuse the system, 
they are filing bankruptcy because the 
reprehensible tactics of unscrupulous 
lenders have driven them into insol-
vency and threatens their homes, cars, 
and other necessities. 

The question is whether my col-
leagues in the Senate want to vote to 
protect these victims by voting for the 
Durbin amendment. 

My amendment prohibits a high-cost 
mortgage lender that extended credit 
in violation of the provisions of the 
Truth in Lending Act from collecting 
its claim in bankruptcy. 

For people, such as Genie McNab, 
Helen Ferguson, Goldie Johnson, and 
the Mason family, about whom I talked 
yesterday, if they go to the bankruptcy 
court seeking last-resort help for the 
financial distress that an unscrupulous 
lender has caused them, the claim of 
the predatory home lender will not be 
allowed if the Durbin amendment 
passes. If those who move to table my 
amendment—if Senator HATCH or Sen-
ator GRAMM prevail—these predatory 
lenders, guilty of abusive practices, 
will have the protection of the bank-
ruptcy court. If my amendment passes, 
they will not. 

My amendment is narrowly drawn. It 
simply says that a creditor who vio-
lates the law cannot then ask for the 
law to protect them in bankruptcy 
court. I do not think my colleagues, in 
their effort to create a bankruptcy sys-
tem more favorable to creditors, want 
to protect these unscrupulous people in 
the process. 

Congress has seen fit to pass laws to 
protect consumers from some of the 

egregious practices of predatory lend-
ers, including the Home Ownership Eq-
uity Protection Act and the Truth in 
Lending Act. 

And I might say, just briefly, my 
first exposure to Capitol Hill came as a 
college student in this town. I worked 
for a Senator from Illinois whose name 
was Paul Douglas. He served from 1948 
to 1966. He was an extraordinary man 
who fought for consumers during his 
entire career. Maybe some of that has 
rubbed off in the way I view politics. 

But one of things he pushed for his 
entire career—and he did not serve 
long enough to see happen—was the 
passage of the Truth In Lending Act, 
which said that instead of ‘‘buyer be-
ware,’’ the consumer should be in-
formed. I think that is a good law for 
America. People who are abusing that 
law, a law that has been the law of 
America now for 33 years, should not 
have the protection of bankruptcy law 
when they go to court. 

If this bankruptcy legislation is en-
acted into law, it will force all debtors, 
including those who fall below median 
income, to jump through all sorts of 
new hoops so we can be satisfied the 
debtor is not abusing the bankruptcy 
system. Cumbersome and burdensome 
new requirements are being placed on 
all debtors to weed out the abusers of 
the system. 

In this case, we are not talking about 
debtors who are acting illegally; we are 
simply talking about abusive creditors 
whom I believe are acting illegally and 
should be held accountable. 

My amendment does address their il-
legal practices. We don’t live in a per-
fect world. We live in a world where 
predatory lending is all too common 
and growing in America. Think about 
how it has grown. Now put it in the 
context of a slowed-down economy, 
perhaps a recession—people finding 
they are losing their jobs; they don’t 
have as much income, but their debts 
are growing. People will then, in des-
peration, turn to second mortgages for 
repairs at home or to overcome a fam-
ily crisis. These will be the new class 
and the new array of victims of these 
predatory lending practices. Those are 
the ones about whom I am most con-
cerned. If this Durbin amendment does 
not pass, you will see these numbers 
continue to increase. 

We know many of the victims of 
predatory lending end up in bank-
ruptcy court. This Congress should not 
allow these people to be victimized 
twice—first by the predatory lenders, 
and second, in the bankruptcy court. 

Close the loophole that now exists. 
Shut the bankruptcy courthouse doors 
to creditors who illegally prey on the 
most vulnerable in our society, includ-
ing older Americans, minorities, and 
low-income families. If the lender has 
failed to follow the law with the re-
quirements of the Truth in Lending 
Act for high-cost second mortgages, 
the lender should have absolutely no 
claim against the bankruptcy estate. 
Bankruptcy courts always consider 

creditors’ claims and whether they are 
fraudulent or not. They make this deci-
sion before they can go forward and 
pursue them in the bankruptcy court. 
All I am saying is, they should also say 
if they have violated the law in ille-
gally offering these mortgages, they 
cannot use bankruptcy court. 

My amendment is not aimed at all 
subprime lenders. If they are following 
the law, they have nothing to fear. If 
they are not following the law, they 
are going to hate the Durbin amend-
ment. Indeed, it is aimed at the worst 
and most predatory of these subprime 
lenders. 

My provision is aimed only at prac-
tices that are already illegal and, as 
the amendment says, materially ille-
gal. It does not deal with technical or 
immaterial violations of the Truth in 
Lending Act. 

Disallowing the claims of predatory 
lenders and bankruptcy cases will not 
end these predatory practices alto-
gether. Yet it is a valuable step to curb 
creditor abuse in a situation where the 
lender bears primary responsibility for 
the deterioration of a consumer’s fi-
nancial situation. 

I have supported bankruptcy reform 
laws. I hope I can support this one. But 
if we are going to take a no-amend-
ment strategy on the floor of the Sen-
ate, if we will not hold abusive and un-
scrupulous creditors accountable for 
their activity, you cannot say this is a 
balanced bill. It is tipped to make sure 
the credit industry always wins and the 
consumer always loses. 

This Congress, this Senate, rep-
resents not only bankers and lenders, 
it represents ordinary American fami-
lies, retirees, people who vote, and peo-
ple who care. We have to make certain 
the amendments we consider, the bank-
ruptcy law we pass, remembers those 
people who cannot afford a lobbyist, 
those people who, frankly, have found 
themselves at a tragedy they never en-
visioned in their lives. They have to be 
remembered on the floor of the Senate. 

I urge my colleagues on both sides of 
the aisle to think twice about this. The 
last time I offered this amendment, 
one Republican Senator voted against 
it who later told me: I wish I would 
have known what was in there. I wish 
I would have read some of the stories I 
heard about in my State about preda-
tory lending. That Senator is going to 
reconsider the vote that is cast today. 

I hope some of my friends on the Re-
publican side will not take an auto-
matic reaction against every amend-
ment. This is a good-faith amendment. 
And when you go home and hear about 
these practices in your home State, 
and about families who are exploited, 
you will be able to say—if you vote for 
the Durbin amendment—I did what I 
could to stop these people who are tak-
ing advantage and exploiting these 
poor people across America. But if you 
vote down this amendment—business 
as usual, what a banner day for the 
subprime loan industry, for the sharks 
on the street who will go out looking— 
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as this person said here in closed testi-
mony, anonymously—for that elderly 
woman who is on Social Security, who 
has a home with a value to it that you 
can extend into a loan she can never 
pay back, so that the subprime lender 
will realize his version of the American 
dream—he will own the home; it will be 
the home of the person who saved their 
entire life, hoping they could retire 
there in peace and tranquility. 

Mr. President, I yield the floor. 
Mr. GRAMM addressed the Chair. 
The PRESIDING OFFICER. The Sen-

ator from Texas. 
Mr. GRAMM. Mr. President, as al-

ways, our colleague has done an excel-
lent job. He begins by telling us that 
only people who ruin people’s lives 
could be opposed to the amendment. He 
tells us the amendment has to do with 
people who won World War II. He tells 
us the sharks on the street are the 
subprime lenders who are affected. And 
then he tells us it is a choice between 
those who respond to special interests 
and his choice in defending the indi-
vidual, people who do not have lobby-
ists. 

I think we have heard an excellent 
speech, but it has no relevance to the 
amendment that is before us. 

The amendment before us, paradox-
ically, would hurt the very people our 
colleague appears to champion. I won-
der how many Members of the Senate 
are members of families who have re-
ceived a subprime loan. 

As I mentioned earlier, when I was a 
boy, my mama bought a home on Dog-
wood Avenue in Columbus, GA, for 
$9,300. She borrowed the money from a 
subprime lender. She paid 4.5 percent 
interest. The going market rate was 3 
percent. She paid a premium of 50 per-
cent. What incredible exploitation. The 
problem is, there is another side to 
that story. 

She was a practical nurse. She did 
not have a full-time job. She worked on 
call. She had three children. Banks did 
not make loans to people like my 
mother. As a result of that loan, at a 
50-percent premium, so far as I am 
aware, she was the first person in her 
family, from Adam and Eve, ever to 
own her own home. It profoundly af-
fected her life, and it affected my life 
too. None of her children have ever 
failed to own their own home. 

So our colleague would have us be-
lieve that because you are paying a 
premium, because you have no estab-
lished credit, or because you have trou-
bled credit, that somehow this kind of 
lending is illegitimate, or in today’s 
terms, it is predatory. 

The Senator from Illinois’s amend-
ment has nothing to do with predatory 
lending. Is our colleague not aware 
that Fannie Mae and Freddie Mac are 
now moving into subprime lending, 
that the premium that people with no 
credit ratings or poor credit ratings are 
paying is declining because of in-
creased competition? Is our colleague 
suggesting that because every lender in 
America opposes this amendment, they 

are, by definition, people who ruin 
other people’s lives? 

Let me explain this amendment. 
When you cut through all of the won-
derful rhetoric and every horror story 
ever recorded, where hundreds of laws 
have been broken and where remedy is 
available and is being undertaken, in 
every case that was cited by our col-
league the lender violated dozens of 
Federal statutes that have nothing to 
do with this amendment. 

What this amendment says, basi-
cally, is the following: If in any mate-
rial way you violate roughly a dozen 
provisions of the Truth in Lending Act, 
the loan is not enforceable and lenders 
can’t collect. 

Let me give three examples of what 
constitutes a violation or would be sub-
ject to a bankruptcy judge’s deter-
mination as being a material violation. 
You are now required under truth in 
lending to give written notice to a bor-
rower that you are going to give them 
information over the telephone. If you 
failed to do that in writing 3 days be-
fore you actually gave the information 
and judged to be in violation, you 
would not be able to collect on the 
loan. 

You are required before a transaction 
is entered into to give 3 days’ notice. 
What if you gave 2 days’ notice? You 
would be subject to not being able to 
collect a loan. You are required to pro-
vide the notice in a certain typeset. 
Under the amendment of the Senator 
from Illinois, if you were judged by a 
bankruptcy judge to have typeset that 
was too small, then the loan would be 
uncollectible. 

Now what do you think is going to 
happen if these provisions become law? 
Thousands of reputable lenders who are 
making loans to people who otherwise 
could not own their own home will get 
out of the mortgage-making business. 
Millions of people who could have the 
dream of home ownership would lose it 
because of this amendment. 

Our colleague tells us that remedy is 
needed. It is as if he didn’t know we 
have just undertaken, with every fi-
nancial regulator, promulgation of new 
regulations related to so-called preda-
tory lending. One of the areas they are 
rulemaking on is balloon payments, 
the very thing about which he talks. 

Over and over again, basically what 
we are being asked to do is something 
that will hurt not the lender—there are 
plenty of prime loans to be made but 
the people who do not have established 
credit or who have marred credit. The 
net result is that millions of people 
will not be able to get loans. 

There is one other problem. There 
are very strict penalties for violating 
the provisions of law referred to in this 
amendment. You can be fined $1 mil-
lion a day. You can have your bank 
charter terminated. You can have the 
directors and officers removed. You can 
have an injunction. Those are all pen-
alties imposed on the bank. 

Imagine if we actually had a provi-
sion of law which said that if an error 

is made—and there is nothing about in-
tent in this amendment—then the loan 
is forgiven. 

Can you imagine a situation where 
we are going to pit the borrower and 
the lender against each other, where 
the borrower would have an incentive 
not to respond, not to send in informa-
tion, to try to find a way to produce an 
error so the loan would have to be for-
given? The net result is that while 
Fannie Mae and Freddie Mac are now 
getting into subprime lending, these 
kinds of provisions would drive them 
out. These provisions would end up 
driving people who want to own their 
own home into the hands of the very 
unscrupulous lenders about which our 
colleague talks. 

We have heard a wonderful speech. It 
talks about horror stories that have 
existed and do exist. We have legislated 
over and over to deal with those prob-
lems. The idea of saying that because 
an error was made which was uninten-
tional in areas related to type size, no-
tification in advance of telephone dis-
cussions, notification prior to a trans-
action, that those kinds of changes 
could render the loan uncollectible 
would mean thousands of lending insti-
tutions that today are making home 
ownership possible would get out of 
that kind of lending. That is why every 
lender in America is opposed to this 
amendment. 

I urge my colleagues to let the Fed-
eral Reserve and our bank regulators, 
who are looking right at this moment 
at predatory lending, come up with 
regulations that make sense and will 
help more than they hurt. I am moved, 
and I know anybody is moved who lis-
tened to the speech in advocating this 
amendment. But I urge my colleagues 
to get beyond the speech and look at 
the amendment. 

Can you imagine putting lenders in a 
situation where technical errors, unin-
tentionally made, could result in a 
loan’s not being collectible? Banks in 
cities such as my hometown of College 
Station would get out of subprime 
lending under those circumstances in 
droves. And the cost of the loans that 
would be made would go up. 

The problem our colleague talks 
about is real. The emotion he presents 
is real and well intended. The remedy 
he proposes makes all of the problems 
worse. It drives out not the bad lender 
but the good lender. It drives out not 
the loan shark but the legitimate lend-
er who is getting into this area of lend-
ing and driving down interest rates and 
helping people own their own home. 

I wish we could pass a law that would 
say that everybody had good credit, 
that everybody had established pat-
terns of behavior paying back debt, and 
that somehow that could change be-
havior. Such a law could not be passed 
and would not be reasonable. It would 
violate human nature. 

To pass a law that basically says you 
can’t collect a loan based on an unin-
tentional error is to assault the whole 
foundation of the credit system of the 
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United States of America and greatly 
undercut the ability of moderate-in-
come people, people who have check-
ered credit ratings, people who have no 
credit ratings, from ever getting a 
loan. 

I urge my colleagues to support ta-
bling this amendment. I yield the re-
mainder of my time to Senator HATCH. 

The PRESIDING OFFICER. The Sen-
ator from Utah. 

Mr. HATCH. Mr. President, how 
much time do we have? 

The PRESIDING OFFICER. One 
minute. 

Mr. HATCH. I ask unanimous consent 
that I have 1 additional minute. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. HATCH. Mr. President, the Home 
Ownership and Equity Protection Act, 
HOEPA, already gives borrowers nu-
merous protections and built-in 
‘‘super-remedies’’ including the con-
sumer’s right to rescind the loan, ac-
tual and statutory damages, class ac-
tion law suits, attorneys fees and costs. 
This amendment imposes a drastic and 
unnecessary new penalty on lenders by 
taking away their right to get paid in 
bankruptcy—and thus gives the debtor 
a ‘‘free house’’—in the event of a viola-
tion of HOEPA. This amendment will 
create litigation within litigation. 
Also, the amendment as written would 
make any secured loan, whether or not 
subject to HOEPA, even if fully compli-
ant with all other banking laws, sub-
ject to the draconian remedies of this 
amendment for a violation of the Home 
Ownership and Equity Protection Act. 

This provides a major disincentive, 
as the distinguished Senator from 
Texas, the chairman of the Banking 
Committee, has made the case, for 
making loans to people on the margin, 
taking the American dream of home 
ownership out of reach for them. I join 
with the distinguished Senator from 
Texas in making it clear that this 
amendment does precisely the oppo-
site. 

That is what our very effective col-
league, with all of the horror stories he 
mentioned, has been advocating. 
Frankly, I hope we vote this amend-
ment down because it will be a disaster 
in bankruptcy law. I think it will be a 
disaster for those folks who currently 
benefit from fair lending. Where there 
is unfair lending, I have no doubt the 
laws will take care of that. This 
amendment will work exactly to the 
contrary. 

Mr. President, I will move to table 
the amendment following the closing 
statement of Senator DURBIN. 

The PRESIDING OFFICER. The time 
of the Senator from Utah has expired. 
There remains 41 seconds for the Sen-
ator from Illinois. 

Mr. DURBIN. Mr. President, this 
amendment says that if you have ma-
terially violated the law, if you have 
exploited the poor victims in America 
who can lose their homes because of 
predatory lending, you cannot have the 
protection of the bankruptcy court. 

Senator GRASSLEY from Iowa, who is 
on the floor, held hearings on this in 
State after State. 

This is a scourge on retired people 
and people on fixed incomes. Will we 
come to their rescue? Watch the vote. 

The PRESIDING OFFICER. The Sen-
ator from Utah. 

Mr. HATCH. Mr. President, I move to 
table the amendment and ask for the 
yeas and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There is a sufficient second. 
The question is on agreeing to the 

motion to table. 
The clerk will call the roll. 
The legislative clerk called the roll. 
Mr. FITZGERALD (When his name 

was called). Present. 
The result was announced—yeas 50, 

nays 49, as follows: 
[Rollcall Vote No. 18 Leg.] 

YEAS—50 

Allard 
Allen 
Bennett 
Bond 
Brownback 
Bunning 
Burns 
Campbell 
Chafee 
Cochran 
Craig 
Crapo 
DeWine 
Domenici 
Ensign 
Enzi 
Frist 

Gramm 
Grassley 
Gregg 
Hagel 
Hatch 
Helms 
Hutchinson 
Hutchison 
Inhofe 
Johnson 
Kyl 
Lott 
Lugar 
McCain 
McConnell 
Miller 
Murkowski 

Nelson (NE) 
Nickles 
Roberts 
Santorum 
Sessions 
Shelby 
Smith (NH) 
Smith (OR) 
Snowe 
Stevens 
Thomas 
Thompson 
Thurmond 
Torricelli 
Voinovich 
Warner 

NAYS—49 

Akaka 
Baucus 
Bayh 
Biden 
Bingaman 
Boxer 
Breaux 
Byrd 
Cantwell 
Carnahan 
Carper 
Cleland 
Clinton 
Collins 
Conrad 
Corzine 
Daschle 

Dayton 
Dodd 
Dorgan 
Durbin 
Edwards 
Feingold 
Feinstein 
Graham 
Harkin 
Hollings 
Inouye 
Jeffords 
Kennedy 
Kerry 
Kohl 
Landrieu 
Leahy 

Levin 
Lieberman 
Lincoln 
Mikulski 
Murray 
Nelson (FL) 
Reed 
Reid 
Rockefeller 
Sarbanes 
Schumer 
Specter 
Stabenow 
Wellstone 
Wyden 

ANSWERED ‘‘PRESENT’’—1 

Fitzgerald 

The motion was agreed to. 
Mr. GRASSLEY. Mr. President, I 

move to reconsider the vote. 
Mr. GRAMM. I move to lay that mo-

tion on the table. 
The motion to lay on the table was 

agreed to. 
The PRESIDING OFFICER. The Sen-

ator from New York is recognized. 
AMENDMENT NO. 25 

Mr. SCHUMER. Mr. President, I have 
an amendment at the desk. 

The PRESIDING OFFICER. The 
clerk will report. 

The senior assistant bill clerk read as 
follows: 

The Senator from New York [Mr. SCHUMER] 
proposes an amendment numbered 25. 

Mr. SCHUMER. Mr. President, I ask 
unanimous consent the reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
(Purpose: To make an amendment with re-

spect to the preservation of claims and de-
fenses upon the sale or transfer of a preda-
tory loan) 
At the end of subtitle A of title II, add the 

following: 
SEC. 204. PRESERVATION OF CLAIMS AND DE-

FENSES UPON SALE OR TRANSFER 
OF PREDATORY LOANS. 

Section 363 of title 11, United States Code, 
is amended by adding at the end the fol-
lowing: 

‘‘(p) Notwithstanding subsection (f), the 
sale by a trustee or transfer under a plan of 
reorganization of any interest in a consumer 
credit transaction that is subject to the 
Truth In Lending Act (15 U.S.C. 1601 et seq.), 
or a consumer credit contract as defined by 
the Federal Trade Commission Preservation 
of Claims Trade Regulation, is subject to all 
claims and defenses which the consumer 
could assert against the debtor.’’. 

Amend the table of contents accordingly. 

Mr. KERRY. Mr. President, I ask my 
colleague if he will yield for a ques-
tion? 

Mr. SCHUMER. I am happy to yield 
to my colleague. 

Mr. KERRY. I ask unanimous con-
sent I be recognized after the Senator 
has completed his amendment for the 
purposes of submitting an amendment. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BENNETT. Mr. President, reserv-
ing the right to object. 

Mr. KERRY. I believe it was ordered. 
The PRESIDING OFFICER. The Sen-

ator from Utah, I believe you are a lit-
tle tardy. 

Mr. KERRY. I thank the Chair. 
The PRESIDING OFFICER. The Sen-

ator from New York. 
Mr. SCHUMER. Mr. President, I am 

offering a very limited amendment to 
the bankruptcy code relating to 
subprime lenders that engage in preda-
tory lending practices and then declare 
bankruptcy as a way to avoid liability 
for their role in destroying the lives of 
decent, hard-working American fami-
lies. 

Let me state, while I supported the 
amendment of my good friend from Il-
linois, this is a much narrower amend-
ment. In fact, it conforms to what the 
Senator from Texas has said. 

The PRESIDING OFFICER. The Sen-
ator will suspend. Let’s see if we can 
get order in the Senate Chamber. 

Mr. SCHUMER. Thank you, Mr. 
President. 

The PRESIDING OFFICER. Will our 
guests and all others be in order, 
please. The Senator from New York. 

Mr. SCHUMER. Mr. President, my 
good friend from Texas, Senator 
GRAMM, had mentioned that the pre-
vious amendment went way beyond the 
scope of the bankruptcy bill dealing 
with RESAP and TILA. This amend-
ment does not. It limits things strictly 
to the bankruptcy code and it is an 
amendment that is needed to ensure 
that the bankruptcy code is not used to 
exacerbate the effects of illegal preda-
tory lending practices. 

In the past decade we have had re-
markable prosperity. More than half of 
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all Americans invested in the stock 
market. Unemployment figures hit all- 
time lows. Despite a recent slowing, 
more families than ever own their own 
homes. 

While we have made enormous 
progress towards providing all of our 
citizens with the opportunity to 
achieve the American dream of home 
ownership, the invidious practice of 
predatory lending is stripping hard- 
working individuals and families of 
their savings, and it is sinking them 
into debt and devastating them finan-
cially. For many, it has turned the 
American dream into the American 
nightmare. 

Nowhere is the problem more preva-
lent than in my home State of New 
York. Now there are some who would 
argue, despite the evidence to the con-
trary, that there is no such thing as 
predatory lending, but I know we all 
know better. We know the costs that 
predatory lending has caused to people. 
When borrowers encounter a predatory 
lender, they are manipulated and de-
ceived through a barrage of aggressive 
and misleading tactics, stripped of the 
equity in their homes, robbed of their 
life savings, led into foreclosure, often 
forced into bankruptcy, and, of course, 
the predators as a matter of practice 
target the most vulnerable: unsophisti-
cated first-time home buyers, elderly, 
minority community, low-income 
neighborhoods. 

We have a new problem with these 
predatory lenders. That is what this 
amendment seeks to avoid. In recent 
months, several large subprime lenders 
have obtained orders from bankruptcy 
courts, providing for the sale of their 
loans or the servicing rights associated 
with them under section 363 of the 
bankruptcy code. Consumers who have 
attempted to challenge these loans or 
their servicing obligations based on 
violations of fair lending laws have 
been told by the purchasers of these 
loans they were sold free and clear of 
any consumer claims and defenses. The 
fact that innocent borrowers can be 
left in the lurch is flatout wrong. 

Here you have the situation where a 
predatory lender has come in, gotten a 
loan, and then declared bankruptcy, 
shielding that predatory lender from a 
claim that the innocent homeowner is 
making. That is wrong. All this amend-
ment does, staying within the confines 
of the bankruptcy code, not dealing 
with banking issues—I am a member of 
the Banking Committee but I agree 
that is the place where we should deal 
with those issues—is seek to prevent 
the bankruptcy code from shielding 
these lenders from the rightful claims 
of innocent borrowers who have their 
life savings at stake. 

It is heartbreaking and maddening to 
hear how decent, hard-working people 
have had their lives destroyed because 
of predatory lenders when they sought 
little more than to obtain their piece 
of the rock, the American dream— 
home ownership. It is frustrating when 
the bankruptcy code is used to help 

these predatory lenders hide from the 
law. 

By adopting this amendment, we can 
take a very small but important step 
against predatory lending. We will pre-
vent predatory lenders from being able 
to use bankruptcy as a means by which 
to shield themselves from liability and 
cut off consumer claims and defenses. 

Let me repeat that because that is 
the nub of this limited but important 
amendment which I hope we will ac-
cept without controversy. We will pre-
vent predatory lenders from being able 
to use the bankruptcy code as a means 
by which to shield themselves from li-
ability and cut off consumer claims 
and defenses. And we will protect con-
sumers from those who seek to pur-
chase predatory loans with the knowl-
edge that the consumer’s right has 
been undermined. 

In short, we can send a powerful mes-
sage that we are committed to pro-
tecting individuals and their families 
from those who rob them of their 
dreams and then seek to cloak them-
selves behind the veil of the bank-
ruptcy law. 

I sincerely hope we can accept this 
amendment. It is fair. It is limited to 
the bankruptcy code. It was intended 
to and it makes the code immune from 
the practices of predatory lenders that 
the code was never intended to protect 
from the homeowners they rip off. 

I yield the floor. 
The PRESIDING OFFICER. Is there 

further debate on the amendment of 
the Senator from New York? 

Mr. SCHUMER. Mr. President, I ask 
for the yeas and nays. 

The PRESIDING OFFICER. Does the 
Senator from New York seek the yeas 
and nays? 

Mr. SCHUMER. I will be happy, be-
fore I do, to yield to my colleague from 
Iowa. 

The PRESIDING OFFICER. The Sen-
ator from Iowa. 

Mr. GRASSLEY. Let me state the 
situation for the Senator from New 
York. We can have the yeas and nays, 
but we cannot have a vote on this right 
away. 

Mr. SCHUMER. That is OK. Unless 
the Senator from Iowa would accept 
this amendment? 

Mr. GRASSLEY. We are not prepared 
to make that decision yet. 

Mr. SCHUMER. I will be happy to 
ask for the yeas and nays and delay the 
vote until a time auspicious to the 
floor manager. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There is a sufficient second. 
The yeas and nays were ordered. 
Mr. GRASSLEY. Mr. President, I 

agree to temporarily lay aside the 
amendment of the Senator from New 
York so we can proceed to the amend-
ment of the Senator from Massachu-
setts. 

Mr. SCHUMER. If the Senator from 
Iowa will yield, as long as we get the 
yeas and nays on this amendment in 
due course. 

The PRESIDING OFFICER. We had 
the sufficient second. 

Mr. GRASSLEY. The point is we can 
assure the Senator from New York the 
yeas and nays on his amendment. We 
can’t assure the Senator from New 
York when we are going to vote on the 
amendment. 

Mr. SCHUMER. That is fine. 
The PRESIDING OFFICER. Is there 

objection? Without objection, it is so 
ordered. 

The Senator from Massachusetts is 
recognized. 

Mr. KERRY. Mr. President, thank 
you very much. 

AMENDMENT NO. 26 
Mr. KERRY. Mr. President, I send an 

amendment to the desk. 
The PRESIDING OFFICER. The 

clerk will report. 
The assistant legislative clerk read 

as follows: 
The Senator from Massachusetts [Mr. 

KERRY] proposes an amendment numbered 
26. 

Mr. KERRY. Mr. President, I ask 
unanimous consent the reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
(Purpose: To strike certain provisions relat-

ing to small businesses, and for other pur-
poses) 
On page 187, strike lines 4 and 5. 
On page 202, strike line 9 and all that fol-

lows through page 223, line 12, and insert the 
following: 
SEC. 420. STUDY OF OPERATION OF TITLE 11, 

UNITED STATES CODE, WITH RE-
SPECT TO SMALL BUSINESSES. 

Not later than 2 years after the date of en-
actment of this Act, the Administrator of 
the Small Business Administration, in con-
sultation with the Attorney General, the Di-
rector of the Administrative Office of United 
States Trustees, and the Director of the Ad-
ministrative Office of the United States 
Courts, shall— 

(1) conduct a study to determine— 
(A) the internal and external factors that 

cause small businesses, especially sole pro-
prietorships, to become debtors in cases 
under title 11, United States Code, and that 
cause certain small businesses to success-
fully complete cases under chapter 11 of such 
title; 

(B) how Federal laws relating to bank-
ruptcy may be made more effective and effi-
cient in assisting small businesses to remain 
viable; 

(C) what factors, if any, would indicate the 
need for any additional procedures or report-
ing requirements for small businesses that 
file petitions for bankruptcy under chapter 
11 of title 11, United States Code; 

(D) what length of time is appropriate for 
small business debtors and entrepreneurs to 
file and confirm a reorganization plan under 
title 11, United States Code, including the 
factors considered to arrive at that conclu-
sion; and 

(E) how often a small business debtor files 
separate petitions for bankruptcy protection 
within a 2-year period; and 

(2) submit a report summarizing the study 
required by paragraph (1) to the President 
pro tempore of the Senate and the Speaker 
of the House of Representatives, and the 
Committees on Small Business of the Senate 
and the House of Representatives. 

Mr. KERRY. Mr. President, I come to 
the floor today with this amendment 
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as the ranking member of the Small 
Business Committee of the Senate, a 
committee which we all know is de-
signed to try to help empower Amer-
ica’s small businesses to do what they 
do best, which is to create jobs. 

Everyone in the Senate knows that 
almost all of the job growth of our 
country comes from small businesses, 
and, frankly, I think it is about 80 per-
cent of the jobs in the Nation that 
come from small businesses. 

We have tried to do as much as pos-
sible in the Senate in recent years to 
encourage small businesses to be able 
to act as the incubator of our economy. 
Together with Senator BOND, chairman 
of the committee, I think the Small 
Business Committee has been able to 
be particularly responsive to the needs 
of those businesses. 

We have heard Alan Greenspan talk a 
lot about the so-called ‘‘virtuous eco-
nomic cycle’’ that we lived through in 
the course of the last decade, and I 
think all of us look with special sensi-
tivity to the impact the bankruptcy 
bill might have on small businesses. 

It is with that concern I come to the 
floor today with deep concern about a 
particular provision within the bank-
ruptcy bill that, in my judgment, runs 
counter to the policies we have been 
putting in place in the last years as we 
tried to have low-documentation loans, 
lift the regulatory burden on small 
businesses, lift the paperwork burden 
on small businesses, and, indeed, ex-
pand the capacity for entrepreneurship 
and for growth. 

There is no evidence at all that small 
business bankruptcies are a problem 
which somehow warrant the rather ex-
traordinary increase in regulatory 
oversight this bill seeks to impose on 
those businesses. 

I am offering an amendment that 
would strike the small business sub-
title of the Bankruptcy Reform Act 
and include in its place a study of the 
causes of small business bankruptcy 
and how Federal law regarding small 
business bankruptcy can be made more 
effective and more efficient. 

Let me preface my comments about 
the specifics of this particular section 
that I seek to strike by saying that I 
share with all my colleagues who sup-
port the bankruptcy bill the notion 
that a decision to file for bankruptcy 
obviously should not be used as an eco-
nomic tool to avoid responsibility for 
unsound business decisions, nor should 
it be an effort to get out from under a 
reckless act by either an individual or 
a business. 

There has been a decline, as we all 
know, in the stigma of filing for per-
sonal bankruptcy, and certainly we 
would agree that appropriate changes 
are necessary in order to ensure that 
bankruptcy not be considered a life-
style choice. 

During the 105th and 106th Con-
gresses, I have supported legislation 
that would increase personal responsi-
bility in bankruptcy, and I have offered 
amendments that improve the number 
of small business provisions in the bill. 

It has been Congress’ long-held belief 
that regulatory and procedural bur-
dens, however, should be lowered to 
whatever degree we can for small busi-
ness—i.e., when it is possible and when 
it is rational to do so or when it 
doesn’t somehow create another set of 
problems. 

The Senate previously passed legisla-
tion to reduce that regulatory burden 
on small business, including most re-
cently the Regulatory Flexibility Act 
and the Small Business Regulatory En-
forcement Fairness Act. 

Both of them have brought about 
fundamental changes in the way Fed-
eral agencies develop regulations. 

In fiscal year 1999, changes to final 
regulations throughout the Federal 
Government reduced the compliance 
costs for small businesses by almost 
$5.3 billion. 

I respectfully submit the provisions 
of this bankruptcy bill will set back 
those very efforts of the Senate, and 
most importantly they do so without 
an adequate showing and without any 
adequate demonstration that this is, in 
fact, necessary. 

I ask my colleagues, What is the evi-
dence on which we are going to poten-
tially proceed in the Senate to literally 
punish entrepreneurship? 

As we can see in this chart, the de-
gree to which small businesses have 
been carrying the heavy load of cre-
ating jobs during our recent economic 
expansion for every single year over 
the last decade, small firms have devel-
oped more jobs than large firms. In 
many years, small firm job creation 
has exceeded the growth of large firms 
by 2 or 3 to 1. 

In 1992–1993 it was extraordinary the 
degree to which small firms eclipsed 
large firms. But even most recently, 
from 1994–1995 and 1996–1997, we have 
had the same trend during which small 
businesses have clearly exceeded the 
extraordinary growth level of all of the 
economy. 

It would be insane for us to come in 
here now without an adequate showing 
of need and turn around and burden 
some businesses with proceedings that 
will cost them extraordinary amounts 
of administrative time, which in a 
small business is exceedingly difficult 
to comply with. 

I ask those who promote this legisla-
tion, are we imposing on small busi-
nesses these kinds of requirements be-
cause small businesses have somehow 
been egregious in the bankruptcy proc-
ess? The answer to that is no. There is 
no showing. In fact, the showing is to 
the contrary. Business bankruptcy 
chapter 11 filings from 1987 to the year 
2000 show a decline in the numbers in 
thousands of small business bank-
ruptcies. In fact, over the past decade, 
we have gone from 24,000 in the year 
1991 to just below 10,000 last year, 23.7 
million business tax returns filed in 
1997, and a record 885,416 new small 
firms with employees opened their 
doors. 

The numbers show us that of approxi-
mately 23.7 million business tax re-

turns, and 885,000 new small businesses, 
only 10,000 were forced to file for bank-
ruptcy. 

Are those that filed for bankruptcy 
somehow doing such an injury to our 
economy that it measures the kind of 
response we see in this legislation? 

A 1999 SBA study found that 79 per-
cent of small businesses that filed for 
bankruptcy had each incurred less than 
$500,000 in debt. The study also found 
that about 45 percent of bankruptcy 
cases had one or no employees. Less 
than 5 percent of the bankruptcy cases 
represented companies with 50 or more 
employees. 

The median assets of small busi-
nesses that filed for bankruptcy was 
just $94,000. So, once again, we have to 
measure the intrusive nature of the re-
porting requirements placed in this 
legislation versus the overall positive 
impact that small businesses have had 
versus the extraordinarily small im-
pact of those small businesses that 
have filed for bankruptcy. 

In November of last year, Wei Fan of 
the University of Michigan and 
Michelle White of the University of 
California at San Diego released a re-
port on personal bankruptcy and its ef-
fects on entrepreneurial activity. The 
study concludes that while the bank-
ruptcy reform bill is intended to reduce 
abuse in the bankruptcy system, an un-
intended consequence of adopting those 
reforms would be a substantial reduc-
tion in the level of self-employment by 
U.S. households. 

Elizabeth Warren, a professor of Har-
vard Law School, and a recognized 
leader on the bankruptcy issue, be-
lieves the small business provisions in 
the bankruptcy bill would be the first 
piece of Federal legislation that ac-
tively discriminates against small 
businesses and denies them protection 
available to large businesses. 

Ms. Warren believes the additional 
reporting requirements will be extraor-
dinarily difficult and expensive for 
small businesses to produce on a 
monthly basis. She concludes: 

A decision by Congress in 2001 that small 
businesses should bear greater costs, face 
shorter deadlines, file more papers and lose 
any flexibility that a supervising judge 
might provide is a decision to shut down 
small businesses simply because they are 
small. 

Mr. President, I ask unanimous con-
sent her letter be printed in the 
RECORD. 

There being no objection, the letter 
was ordered to be printed in the 
RECORD, as follows: 

HARVARD LAW SCHOOL, 
Cambridge, MA, March 7, 2001. 

Senator KIT BOND, 
Russell Senate Building, 
Washington, DC. 
Senator JOHN KERRY, 
Russell Senate Building, 
Washington, DC. 

DEAR SENATOR BOND AND SENATOR KERRY: 
As the Senate considers Senate Bill 420, I ask 
that you pay particular attention to the 
business provisions. They will have a direct, 
immediate and adverse impact on businesses 
in Missouri, Massachusetts and across the 
country. 
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Unlike the consumer provisions which 

have received substantial attention, the pro-
posed amendments that would alter the rules 
of business reorganizations have remained 
largely unnoticed. According to data re-
leased last week by the Administrative Of-
fice of the U.S. Courts, 9,197 businesses filed 
for Chapter 11 reorganization during 2000. 
The proposed amendments would dramati-
cally change the rules for every one of these 
businesses and for the thousands more busi-
nesses expected to file this year. 

The proposed changes make it much more 
difficult for these businesses to reorganize 
successfully. The entrepreneurs and share-
holders of these businesses will be affected, 
as will an estimated two million employees 
who work for businesses filing for bank-
ruptcy and the communities across the coun-
try where these businesses buy goods and 
pay taxes. 

I am particularly concerned about a group 
of provisions, sections 431–443, that target 
small businesses and single them out for re-
duced access to Chapter 11. This would be the 
first piece of federal legislation in history 
that actively discriminates against small 
businesses and denies them protection avail-
able to large businesses. 

The impact of the small business provi-
sions would be substantial. More than 80% of 
the chapter 11 cases would fall within the 
new constraints of ‘‘small business’’ in § 420. 
In many communities, all the businesses 
would come within its sweep. Businesses 
that are vital to smaller communities would 
not have the same opportunities to reorga-
nize as their larger counterparts. 

The provisions allowing the court to com-
bine the hearing on approval of the disclo-
sure statement are meritorious. The remain-
der of the provisions that apply to ‘‘small 
business’’ (which the bill defines as any and 
every business with debts of $3.0 million or 
less) restrict the discretion of the court to 
control the plan confirmation process. These 
provisions force the court to liquidate the 
business or dismiss the proceedings for fail-
ure to comply with technical and burden-
some reporting requirements. 

Secton 434, for example, would impose reg-
ular reports on the debtor’s profitability. 
This kind of report has very limited useful-
ness for the creditors because accounting 
profits are subject to manipulation, so that 
judges and creditors do not rely on them in 
small business cases. Instead, they look at 
the debtor’s cash disbursements and receipts. 
Nonetheless, these reports may be very dif-
ficult and expensive for small businesses to 
produce on a monthly basis. A debtor that 
fails to produce it faces dismissal—with the 
inevitable loss of jobs. The deadlines in the 
bill impose a similar stranglehold on the 
business regardless of the progress of the 
case toward successful reorganization. The 
175-day deadline in § 438 and the inconsistent 
300-day deadline in § 437 are artificial. They 
ignore, for example, the delays in plan con-
firmation that are beyond the debtor’s con-
trol and have nothing to do with the viabil-
ity of the business. For example, a state reg-
ulatory action that takes places outside of 
the bankruptcy court may need to run its 
course before a plan can be formed. 

In addition, provisions outside sections 
431–443 would doom small businesses. The 
draconian provisions of § 708 and § 321(d) of 
the bill—introducing the concept of non- 
dischargeability in corporate reorganiza-
tions, large or small—would provide a major 
setback to the rehabilitation of any corpora-
tion. These provisions would fall especially 
hard on small businesses that could not af-
ford increased litigation costs and would be 
destroyed by a single recalcitrant creditor. 
The provisions are particuarly counter-
productive because § 708 punishes the wrong 

people. The appropriate remedy when man-
agement has misbehaved is to file the man-
agement and to sue them personally, not to 
saddle the surviving company with litigation 
that will sink it and repayments that will 
come out of the pockets of the innocent 
creditors. By permitting litigation over 
nondischargeability, the innocent creditors 
are put to the choice of letting one creditor 
take all the assets of the business or liti-
gating nondischargeability. Most will choose 
to fight rather than give up, but if everyone 
fights, the case is prolonged, assets are dis-
sipated and no one wins except the lawyers. 
This provision hinders reorganizations with-
out doing anything to hold the right people 
accountable for the false statements. 

Before the adoption of the 1978 Code, Con-
gress has implemented a system by which 
small businesses and large businesses were to 
be dealt with separately in reorganization. 
The difference was that Congress had decided 
that more constraints should be imposed on 
big businesses than on small ones. Congress 
understood that small businesses already in 
financial trouble have the best chance to re-
organize and pay their creditors if they are 
not saddled with an expensive administrative 
apparatus. 

This bill stands that laudable, common 
sense concept on its head. A decision by Con-
gress in 2001 that small businesses should 
bear greater costs, face shorter deadlines, 
file more papers and lose any flexibility that 
a supervising judge might provide is a deci-
sion to shut down small businesses simply 
because they are small. 

There are no data to suggest that entre-
preneurs are abusing the bankruptcy system 
or that they are somehow less trustworthy 
than people running bigger businesses. To 
single out the hardworking men and women 
who run these businesses for unfavorable 
treatment solely on the basis of their size is 
indefensible. I hope you will persuade your 
colleagues to strike these provisions from 
the bill. 

Very Truly Yours, 
ELIZABETH WARREN, 

Leo Gottlieb Professor of Law. 

Mr. KERRY. Mr. President, the pro-
visions included in the Bankruptcy Re-
form Act impose new technical and 
burdensome reporting requirements for 
small businesses that file for bank-
ruptcy that are far more stringent on 
small businesses than they are on big 
businesses. Furthermore, the bill would 
provide creditors with greatly en-
hanced powers to force small busi-
nesses to liquidate their assets at a 
time it may not be advisable, and with 
reporting requirements that may, in 
fact, force a liquidation that does not 
have to take place. 

Specifically, the bill will require 
small businesses to provide periodic fi-
nancial and other reports containing 
information ranging from cash re-
ceipts, cash disbursements, and com-
parisons of actual cash receipts and 
disbursements with projections in prior 
reports. 

Just in case they missed anything, 
the bill includes a provision that in-
cludes reports on such matters as are 
in the best interests of the debtor and 
the creditors. This shifts all of the 
power in such a way as to place an ex-
traordinary burden on mom-and-pop 
stores and mom-and-pop operations 
and small businesses that simply do 
not have the capacity to be able to 
comply. 

Any big business would have dif-
ficulty complying with these burden-
some requirements. But I think we 
ought to measure what we are doing 
here against the necessity that we see 
in the declining number of bank-
ruptcies, the declining level of assets 
that are at stake, and the great upside 
of what these entities provide to the 
country. 

So for that reason, I hope my col-
leagues will join me in specifically ask-
ing for a study, a short-term study, 
that will enable us to better judge 
whether these changes in the current 
system are needed. I believe we ought 
to do everything possible to ensure the 
viability of small businesses and to as-
sist in fostering entrepreneurship in 
the economy. The Bankruptcy Reform 
Act, as it is today constructed, does 
not meet that challenge. 

I ask my colleagues to join me in re-
moving the small business provisions, 
undertake the study, and then we can 
revisit it, if we need to, based on a 
sound analysis of precisely how we 
might proceed in a least intrusive, a 
least burdensome manner. 

I thank the Chair. 
Mr. President, I ask for the yeas and 

nays. 
The PRESIDING OFFICER. Is there a 

sufficient second? 
There appears to be. 
The yeas and nays were ordered. 
Mr. KERRY. I recognize my col-

league probably wants to set the time 
for that vote at some future time. That 
is fine with me. 

Mr. GRASSLEY. Thank you. 
The PRESIDING OFFICER. The Sen-

ator from Iowa. 
Mr. GRASSLEY. Mr. President, I am 

not going to respond to the substance 
of the amendment but to give some 
background on where we have come 
over the last 5 or 6 years on this legis-
lation for the consideration of people 
who will want to debate against the 
amendment by the Senator from Mas-
sachusetts. 

I suggest to you that when Senator 
Heflin from Alabama was a Member of 
the Senate, he and I served as either 
chairman or ranking member of the ju-
diciary subcommittee on courts that 
has jurisdiction over bankruptcy issues 
for the period of time that he and I 
served together in the Senate, which, I 
think, was 16 years—1980 to 1996. 

Just prior to that time, and my com-
ing to the Senate, the Senate had 
adopted the last bankruptcy reform 
legislation, which I think was in 1978 or 
1979. 

During the period of time he and I 
served as either chairman or ranking 
member—depending upon which party 
was in the majority—he and I spon-
sored some technical corrections and 
some small changes to the last major 
overhaul of the bankruptcy law. But as 
time went on, into the early 1990s, Sen-
ator Heflin and I came to the conclu-
sion that there were changes in the 
economy—the globalization of the 
economy and a lot of other reasons— 
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and that we ought to give considerable 
attention to greater changes of the 
bankruptcy code rather than the very 
small changes we enacted from time to 
time during the 1980s. 

He and I also came to the conclusion 
we would probably not have the time, 
as the two Senators shouldering the re-
sponsibilities on bankruptcy legisla-
tion, to do it through our sub-
committee. So we set up the Bank-
ruptcy Commission of which this legis-
lation we are dealing with now is a 
product. That commission was not 
made up of any Members of Congress. 
It was made up of appointees by legis-
lative leaders and by the President of 
the United States. These people truly 
are authorities in bankruptcy legisla-
tion, including Professor Warren from 
Harvard, who was rapporteur for the 
commission, and is the person Senator 
KERRY was quoting. And he put a letter 
in the RECORD that was from her. 

The commission studied the issues 
for over a year, and put a lot of work 
into recommendations for both con-
sumer bankruptcy and for business 
bankruptcy reform. There was an awful 
lot within the commission on consumer 
bankruptcy reform that was very con-
troversial and did not have even near- 
unanimous recommendations. There 
was a majority report, but not an over-
whelming majority report, on con-
sumer bankruptcy. 

But when it came to the rec-
ommendations of the commission on 
business bankruptcy reform, the rec-
ommendations of the commission came 
down to the Congress on an 8–1 vote. 

So we are being asked by the Senator 
from Massachusetts to do this amend-
ment for the sake of small business. I 
think it is essential that all of us take 
into consideration the needs of small 
business; so I do not find fault with the 
interests he is trying to espouse here. 
But I think we need to take into con-
sideration that his amendment is tak-
ing the business bankruptcy provisions 
of our bill and setting them aside and 
asking us to study what we should do 
in regard to business bankruptcy re-
form. 

I don’t think enough has changed in 
the last 4 or 5 years that an 8–1 rec-
ommendation of the Bankruptcy Com-
mission for business bankruptcy re-
form should be undone by this amend-
ment of the Senator from Massachu-
setts. 

I hope people will take into consider-
ation the work Senator Heflin and I— 
we alone, almost totally for the rest of 
the Senate—had put into bankruptcy 
legislation through the 1980s into the 
1990s, and particularly our rec-
ommendation of going to a commission 
instead of our doing it, so we would 
have the most expertise involved with 
the changes and the reforming of busi-
ness and personal bankruptcy. We set 
this commission up to do exactly what 
it did. It came out with an over-
whelming recommendation that is be-
fore the Senate. 

Beyond that, in the period of time of 
1997–1998, when we moved the commis-

sion’s recommendations through the 
Senate, through the House, through 
conference, through the House a second 
time, dying on the floor of the Senate 
because it came late in the session, and 
then starting over again with the same 
commission recommendations in 1999, 
moving it through the Senate, moving 
it through the House, moving it 
through conference, moving it through 
the House, moving it through the Sen-
ate, moving it to the President of the 
United States where it was subjected 
to a pocket veto—through all of this 
consideration of the Bankruptcy Com-
mission’s recommendations, there has 
been little dispute about the business 
provisions compared to the more con-
troversial aspects of the consumer and 
personal bankruptcy recommendations 
of the commission. 

That is directly related to the fact 
that the commission’s recommenda-
tions came out 8–1 and, almost un-
changed, have become the legislation 
that first Senator DURBIN and I intro-
duced and then, because Senator DUR-
BIN was not on the Judiciary Com-
mittee in the Congress of 1999 and 2000, 
it was Senator TORRICELLI who joined 
me in introducing bankruptcy legisla-
tion. That was introduced in exactly 
the same way in the last Congress, as a 
result of our moving ahead with the 
same conference report that President 
Clinton pocket vetoed for the under-
lying legislation that we have before 
us, almost unchanged again, in legisla-
tion introduced as the Grassley- 
Torricelli-Biden-Hatch-Sessions legis-
lation that is before us. 

I don’t know why all of a sudden 
somebody thinks we ought to throw 
these fairly noncontroversial small 
business and business bankruptcy pro-
visions out of this bill for further 
study. Each Member of this body is 
going to have to make up his or her 
mind on the substance of the amend-
ment by Senator KERRY. I want them 
to at least understand that we are 
where we are now not by some flippant 
decision of a couple Members of the 
Senate that we should be here, rather 
that these provisions are the rec-
ommendations of a study of the bank-
ruptcy commission. So the small busi-
ness provisions we have now before us 
are based on a study of a commission 
and recommended by that commission 
on an 8–1 vote. 

I yield the floor and ask unanimous 
consent to set aside the amendment of 
the Senator from New York, the Sen-
ator from Massachusetts, so we can 
now proceed to the amendment of the 
Senator from California. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. The Senator 
from California is recognized. 

AMENDMENT NO. 27 
Mrs. FEINSTEIN. Mr. President, I 

thank the manager of the bill, the dis-
tinguished Senator from Iowa. I call up 
amendment No. 27. 

The PRESIDING OFFICER. The 
clerk will report. 

The bill clerk read as follows: 

The Senator from California [Mrs. FEIN-
STEIN], for herself, Mr. JEFFORDS and Mr. 
DURBIN, proposes an amendment numbered 
27. 

Mrs. FEINSTEIN. I ask unanimous 
consent that reading of the amendment 
be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment (No. 27) is as follows: 
(Purpose: To make an amendment with re-

spect to extensions of credit to underage 
consumers) 
At the end of Title XIII, add the following: 

SEC. 1311. ISSUANCE OF CREDIT CARDS TO UN-
DERAGE CONSUMERS. 

(a) APPLICATIONS BY UNDERAGE CON-
SUMERS.—Section 127(c) of the Truth in 
Lending Act (15 U.S.C. 1637(c)) is amended by 
adding at the end the following: 

‘‘(8) APPLICATIONS FROM UNDERAGE OBLI-
GORS.— 

‘‘(A) PROHIBITION ON ISSUANCE.—Except in 
response to a written request or application 
to the card issuer that meets the require-
ments of subparagraph (B), a card issuer may 
not— 

‘‘(i) issue a credit card account under an 
open end consumer credit plan to, or estab-
lish such an account on behalf of, an obligor 
who has not attained the age of 21; or 

‘‘(ii) increase the amount of credit author-
ized to be extended under such an account to 
an obligor described in clause (i). 

‘‘(B) APPLICATION REQUIREMENTS.—A writ-
ten request or application to open a credit 
card account under an open end consumer 
credit plan, or to increase the amount of 
credit authorized to be extended under such 
an account, submitted by an obligor who has 
not attained the age of 21 as of the date of 
such submission, shall require— 

‘‘(i) submission by the obligor of informa-
tion regarding any other credit card account 
under an open end consumer credit plan 
issued to, or established on behalf of, the ob-
ligor (other than an account established in 
response to a written request or application 
that meets the requirements of clause (ii) or 
(iii)), indicating that the proposed extension 
of credit under the account for which the 
written request or application is submitted 
would not thereby increase the total amount 
of credit extended to the obligor under any 
such account to an amount in excess of $2,500 
per card (which amount shall be adjusted an-
nually by the Board to account for any in-
crease in the Consumer Price Index); 

‘‘(ii) the signature of a parent or guardian 
of that obligor indicating joint liability for 
debts incurred in connection with the ac-
count before the obligor attains the age of 
21; or 

‘‘(iii) submission by the obligor of financial 
information indicating an independent 
means of repaying any obligation arising 
from the proposed extension of credit in con-
nection with the account. 

‘‘(C) NOTIFICATION.—A card issuer of a cred-
it card account under an open end consumer 
credit plan shall notify any obligor who has 
not attained the age of 21 that the obligor is 
not eligible for an extension of credit in con-
nection with the account unless the require-
ments of this paragraph are met. 

‘‘(D) LIMIT ON ENFORCEMENT.—A card issuer 
may not collect or otherwise enforce a debt 
arising from a credit card account under an 
open end consumer credit plan if the obligor 
had not attained the age of 21 at the time the 
debt was incurred, unless the requirements 
of this paragraph have been met with respect 
to that obligor. 

‘‘(9) PARENTAL APPROVAL REQUIRED TO IN-
CREASE CREDIT LINES FOR ACCOUNTS FOR WHICH 
PARENT IS JOINTLY LIABLE.—In addition to 
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the requirements of paragraph (8), no in-
crease may be made in the amount of credit 
authorized to be extended under a credit card 
account under an open end credit plan for 
which a parent or guardian of the obligor has 
joint liability for debts incurred in connec-
tion with the account before the obligor at-
tains the age of 21, unless the parent or 
guardian of the obligor approves, in writing, 
and assumes joint liability for, such in-
crease.’’. 

(b) REGULATORY AUTHORITY.—The Board of 
Governors of the Federal Reserve System 
may issue such rules or publish such model 
forms as it considers necessary to carry out 
paragraphs (8) and (9) of section 127(c) of the 
Truth in Lending Act, as amended by this 
section. 

(c) EFFECTIVE DATE.—Paragraphs (8) and 
(9) of section 127(c) of the Truth in Lending 
Act, as amended by this section, shall apply 
to the issuance of credit card accounts under 
open end consumer credit plans, and the in-
crease of the amount of credit authorized to 
be extended thereunder, as described in those 
paragraphs, on and after the date of enact-
ment of this Act. 

Mrs. FEINSTEIN. Mr. President, I 
offer this amendment cosponsored by 
Senator JEFFORDS and Senator DURBIN. 

The amendment would put a $2,500 
cap on any credit card issued to a 
minor—that is, an individual under 
21—unless the minor submits an appli-
cation with the signature of his parent 
or guardian indicating joint liability 
for debt or the minor submits financial 
information indicating an independent 
means or an ability to repay the debt 
that the card accrues. 

The amendment would give parents 
who cosign for liability on their child’s 
credit card the opportunity to have 
some say in the credit limit on the 
card. 

Why is this amendment needed? Sup-
porters of bankruptcy reform have jus-
tified this bill on the basis of personal 
responsibility. I agree with that basic 
presumption. Responsible debtors 
should pay back the debts they can af-
ford to repay. The bill, however, must 
be balanced. If Congress really intends 
to tackle the surging tide of bank-
ruptcy cases, our laws must enforce re-
sponsibility on the part of creditors as 
well. 

One area where I think creditors 
must show more responsibility is the 
marketing of credit cards to minors. 
For those under 18, there are some pro-
tections. In each of the 50 States, juve-
niles under 18 lack the authority to 
sign contracts with narrow exceptions. 
Thus, if a credit card company issued a 
card to a 15-year-old, the company 
would not be able to legally enforce its 
debt in bankruptcy court. 

Yet, there is a gaping loophole with 
respect to college students. It is almost 
impossible for students on campus to 
avoid credit card offers. Applications 
are stuffed in plastic bags at the cam-
pus bookstore, solicitations hang from 
bulletin boards, and credit card rep-
resentatives set up tables at student 
unions, enticing students with free 
gifts. 

Credit cards are increasingly pressed 
on college students, even those with no 
income or no credit history. A parent’s 

signature is not required. With their 
low monthly payments, these cards are 
very attractive to cash-strapped stu-
dents and appear to impose little finan-
cial burden. 

Minors today are getting credit cards 
at younger and younger ages. In 1994, 66 
percent of college students with at 
least one card received their first card 
before college or during their freshman 
year. In 1998, 81 percent had received 
their first card by the end of their 
freshman year. 

The cards are attractive because 
minimum payments are typically low. 
However, if students just make the 
minimum payments, they get in way 
over their heads. 

For example, if a student makes just 
a $25 minimum payment on a $1,500 line 
of credit, at 19.8 percent interest, it 
will take 282 months to pay off the 
debt. 

Not surprisingly, with credit cards 
flooding college campuses, student 
debts are rising. 

Nellie Mae, the student loan giant, 
found that 78 percent of undergraduate 
students who applied for credit-based 
loans with Nellie Mae in the year 2000 
had credit cards. This is up from 67 per-
cent in 1998. 

Of the 78 percent of undergraduates 
who had credit cards in Nellie Mae’s 
Year 2000 study, the average student 
had three cards, with 32 percent having 
four or more credit cards. 

The average debt of these credit-card 
owning undergraduates was $2,748. This 
is up from an average of $1,879 in Nellie 
Mae’s 1998 study. Some 13 percent of 
these students had balances of $3,000 to 
$7,000 and 9 percent owed amounts ex-
ceeding $7,000. 

Traditionally, American youth under 
25 have contributed marginally to the 
ranks of our nation’s bankruptcy filers. 

However, over the past 10 years, our 
youth have represented a larger and 
larger slice of those who file for bank-
ruptcy. 

In 1996, only 1 percent of personal 
bankruptcies were by those age 25 or 
younger. By 1998, that number had 
risen to almost 5 percent. In 1999, a 
year later, the number rose to 6.8 per-
cent of all bankruptcy filers. 

In committee, I was asked the ques-
tion: What does this have to do with 
bankruptcy? I would like to answer it. 
A seven times greater percentage of 
minors are filing for bankruptcy today 
than just 5 years ago, and the great 
bulk of this is credit card debt. 

Credit cards are a major factor in 
student and youth debt. For example, 
at the Consumer Credit Counseling 
Service of Greater Denver, more than 
half of all clients are ages 18 to 35. On 
average, they have 30 percent more 
debt than all other age groups. 

Let me give you a couple of examples 
of the runup of credit card debt that 
has plagued so many unwary youth. 

A USA Today article on February 13, 
2001, describes the case of Jennifer 
Massey. As a freshman at the Univer-
sity of Houston, Jennifer signed up for 

a credit card. She got a free T-shirt. A 
year later, she had piled on $20,000 in 
debt on 14 credit cards. 

Another case: A young Mexican 
American from Los Angeles declared 
bankruptcy just last July after racking 
up $20,000 in credit card expenses. Most 
of it was for clothes, dinners, and 
drinks with friends. 

A West Virginia student saddled with 
student loans filled out applications for 
10 major credit cards and was approved 
for every single one—showing no abil-
ity to repay that debt. 

A youngster at Georgetown Univer-
sity fell into debt totaling over $10,000. 
Unable to make even the minimum 
payments, she had to turn to her par-
ents in order to bail her out. 

Alex, a college freshman, found him-
self over $5,000 in credit card debt by 
the end of his first semester. His par-
ents had to take out a loan to pay off 
his debt to the credit card company. 
When Alex graduated in 1999, his fam-
ily was still making payments on the 
loan to pay off his debt from his fresh-
man year. 

Let me give you the case of Sean 
Moyer. He was a student at the Univer-
sity of Oklahoma who ran up more 
than $10,000 in debt. The crushing debt 
was one of the factors he cited before 
committing suicide on February 7, 1998, 
at the age of 22. 

Contrary to what you may hear from 
the opposition to this amendment, this 
amendment is not about the right of an 
18-year-old to get a credit card. I have 
no problem with that. The concern is 
the unlimited credit that the young-
ster can place on that card. 

Like any other adult who seeks cred-
it, a minor who has independent means 
to repay debts is entitled to credit 
based on his ability to pay. A minor 
with adequate resources, or with a pa-
rental cosigner, can get a credit limit 
under this amendment of $5,000, $10,000, 
or $20,000. 

I just want to say that this amend-
ment places the $2,500 debt limit on 
each credit card—not the combination 
of credit cards, but each credit card. 
We think it is fair, and we think it is 
responsible. 

During a recent ‘‘60 Minutes II’’ 
interview, sources in the credit card in-
dustry stated that even if a student’s 
application for credit indicates no 
source of income, the student still gets 
approved for credit. The credit card 
company assumes that the student has 
other means to pay because they buy 
books, clothes, CDs, or that a parent is 
going to bail them out. 

So without this amendment, credit 
card companies can continue to lend 
reckless amounts of money to college 
students that any reasonable inquiry 
into the student’s financial status 
would indicate the student could not 
afford. Then, when a student can’t pay 
his or her debt, the lender can pressure 
the parent to assume the liability or 
use the full power of the bankruptcy 
court to recover the amount it is owed. 
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The bankruptcy court should not be 

used as a collection agency for ill-ad-
vised extensions of credit to college 
students by credit card lenders. 

I also want to briefly discuss the sec-
tion of this amendment that would 
give a parent who cosigns for a credit 
card some measure of control over fu-
ture expansion of credit limits on the 
card. Under current law, if a parent as-
sumes joint liability for a credit card 
with his or her minor child, the parent 
has no control over the debt limit on 
the card. A credit card company can 
raise the debt limit without consulting 
the parent. The credit card company 
can even raise the debt limit if the par-
ent expressly objects to any further in-
crease. 

Let me give you a case written up in 
the Los Angeles Times. I ask unani-
mous consent that the Times story be 
printed in the RECORD at the end of my 
remarks. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(See Exhibit 1). 
Mrs. FEINSTEIN. This is the case of 

Dr. James Whitemore, a retired sur-
geon from Carson, CA. When his son 
Quentin entered Cal-State Dominguez 
Hill, Dr. Whitemore cosigned his son’s 
application for credit with the stipula-
tion that the debt limit remain at $500. 
But without Dr. Whitemore’s knowl-
edge, MBNA, the credit card issuer, 
raised his son’s credit limit repeatedly 
until it finally reached $9,000. After 
several years, Quentin’s balance 
reached $9,089 and MBNA determined 
his account to be delinquent. 

MBNA, then rediscovered Dr. 
Whitemore. After failing to contact the 
doctor as it increased his son’s liabil-
ity, the company then demanded that 
Dr. Whitemore assume responsibility 
for the debt as guarantor. I think this 
is wrong. This amendment would cor-
rect that. 

I also want to respond to those who 
question the link between credit card 
debt and bankruptcy. All-purpose cred-
it card debt is the most frequently list-
ed debt in bankruptcy files. Eighty- 
eight percent of the debtors in bank-
ruptcy have credit card debt of some 
kind. 

According to a study by Harvard Pro-
fessor Elizabeth Warren, the median 
debtors in bankruptcy are carrying six 
times higher credit card debts than 
other cardholders. 

Homeowners in the United States 
spend, on average, about $18 of every 
$100 of take-home pay for principal, in-
terest, taxes, and insurance on their 
mortgage payments. A family spending 
more than $28 is considered house poor. 
Median debtors in bankruptcy owe $47 
of each $100 of income to their credit 
card. 

Experts who testified before Congress 
on this issue have linked the share rise 
in consumer debt and the cor-
responding rise in consumer bank-
ruptcy to lower credit standards. 

As I have said, today, a seven times 
greater percentage of youth go through 

bankruptcy than did 5 years ago. So 
this is clearly a problem that is in-
creasing. 

I don’t believe minors should have 
their credit histories ruined when they 
take their first steps as adults; nor 
should we put parents in the position 
of having to bail out their kids to pro-
tect their kids’ future credit rating. A 
credit card limit, per card, of $2,500, I 
believe, is prudent and wise. If a young-
ster wants to go beyond that, they 
have to show that they can pay it back 
or, secondly, have a parent or guardian 
cosign. 

I am very pleased to join with Sen-
ator JEFFORDS and Senator DURBIN in 
presenting this amendment. 

EXHIBIT 1 
[From the Los Angeles Times, Jan. 17, 1999] 

SON’S DEBT PLAGUES DAD FOR 7 YEARS 
(By Kenneth Reich) 

Guaranteeing a credit card for a child 
about to go off to college is fairly common, 
but it seldom generates as much trouble as it 
did for Dr. James H. Whitmore, a retired sur-
geon from Carson. 

He has been through a seven-year drama 
that is not over yet. 

When his son, Quentin Whitmore, entered 
Cal State Dominguez Hills in 1992, he wanted 
him to have a credit card. This is natural, 
since even if, as in this case, the child is 
going to be close to home, the parent knows 
he will be more on his own and may need 
emergency financial resources. 

And so, after some exploring, Whitmore 
agreed to co-sign his son’s application with 
MBNA of Wilmington, Del. ‘‘This I did with 
the stipulation that his credit limit be $500,’’ 
he recalls. 

At first, all went well. Quentin Whitmore 
was making small payments on the card out 
of the allowances his dad gave him. 

But then, without ever notifying his dad, 
MBNA, which describes itself as ‘‘the largest 
independent credit card lender in the world 
with $59.6 billion in loans,’’ repeatedly raised 
young Whitmore’s credit limit. It finally hit 
$9,000. 

By the end of 1996, the balance on the card, 
including late charges, reached $9,089, and 
MBNA declared the account delinquent. It 
informed Whitmore Sr. that he owed that 
amount as guarantor. 

The doctor refused to pay. As MBNA put 
the sum out for collection and subsequently 
entered a bad credit report against both fa-
ther and son, Whitmore insisted he had never 
authorized raising the limit and therefore 
was not responsible for the debts on the card 
above $500. He did send in $500. 

I asked Whitmore whether he wasn’t teed 
off at his son too. 

‘‘I remonstrated with my son and guess 
what happened?’’ he said. ‘‘His grades went 
from A’s to nothing. One entire year was 
wasted.’’ 

Quentin Whitmore, now 24 and still a 
Dominguez Hills student, explained it this 
way: 

‘‘When I received the credit raises, I as-
sumed [my father] had approved them. I 
never thought to call him, because at the 
outset MBNA had agreed not to raise the 
limits unless he gave his approval.’’ 

A Quicken survey last year revealed nearly 
half of college students bounce checks, 71% 
of those with cards fail to pay off balances 
monthly and most estimate that they will 
have $15,000 in debt before graduation. So 
young Whitmore’s extravagance, or needs, 
may not be that unusual. 

I asked MBNA whether it would acknowl-
edge a mistake in raising young Whitmore’s 
limit so high. 

That was indeed a mistake, said Brian 
Dalphon, a MBNA senior vice president. He 
said his credit account was never coded as ei-
ther a student or a guarantor account, as it 
should have been. 

‘‘When we assign a credit line to a student, 
it’s at a lower limit, initially $500 [as in 
Whitmore’s case],’’ he explained. ‘‘And we’re 
very conservative with it. We don’t raise the 
limits very quickly. A typical credit line for 
a student remains at $500 to $1,000.’’ 

When Dr. Whitmore was first billed as the 
guarantor, however, he was unsuccessful for 
months in resisting. Finally, the Los Angeles 
County Consumer Affairs Department agreed 
to intervene for him. 

Timothy Bissell, the agency’s assistant di-
rector, observed, ‘‘As a matter of contract 
law, MBNA could not hold him responsible 
for a higher amount than $500 unless they 
had notified him they were raising the credit 
limit.’’ 

* * * 
On Oct. 27, 1997, 10 months after trying to 

bill Dr. Whitmore, MBNA First Vice Presi-
dent Edward Matthews informed the depart-
ment that the doctor was being absolved of 
responsibility for the debt above $500 and 
that a bad reference was being stricken from 
his credit file. 

‘‘I apologize for any inconvenience Dr. 
Whitmore has been caused by this situa-
tion,’’ he wrote. ‘‘Due to a keying error when 
the account was established in 1992, the ac-
count received automatic credit line in-
creases until December 1996 as a result of 
Quentin Whitmore’s previous satisfactory 
payment history.’’ 

But, at that time, the nature of the keying 
error was left obscure. And the ‘‘satisfactory 
payment history’’ was left undetailed. 

The Whitmores say the delinquency took 
the better part of a year to develop, after 
payment requests far outstripped young 
Whitmore’s ability to pay. 

Quentin Whitmore’s account has now been 
closed, Dalphon said. 

But, Dr. Whitmore said, his son will keep 
his bad credit rating for several years, and 
six months ago, when the senior Whitmore 
last checked, he said he found his own credit 
record still impaired. 

MBNA proposed 18 months ago to forgive 
50% of Quentin Whitmore’s balance if he 
agreed to pay monthly installments of $378. 

But Dr. Whitmore said his son ‘‘has abso-
lutely no income’’ as he continues his stud-
ies. 

‘‘So I called them and told them that if 
they would remove all the late charges, the 
excess limit charges and reduce this to the 
absolute minimum that he originally 
charged, then I would negotiate a settlement 
with them under these conditions and pay 
them off myself, But they refused.’’ 

Dalphon declined to say whether MBNA 
continues to try to collect. 

Dr. Whitmore remains unhappy. 
‘‘I do not feel that MBNA’s hands are clean 

in this matter,’’ he said. ‘‘If the limits on 
this account had not been raised, then my 
son would not have been able to abuse it. If 
what the credit card companies are doing to 
our youth before they can develop a sense of 
financial responsibility is legal, then new 
laws are needed.’’ 

But, of course, MBNA denies its policy is 
to raise limits on students. It maintains that 
what happened was another of these elec-
tronic glitches I sometimes write about. 

Mrs. FEINSTEIN. Mr. President, I 
ask for the yeas and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There is a sufficient second. 
The yeas and nays were ordered. 
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The PRESIDING OFFICER. The Sen-

ator from New Mexico. 
Mr. BINGAMAN. Mr. President, I 

send an amendment to the desk and 
ask for its immediate consideration. 

The PRESIDING OFFICER. Does the 
Senator ask that the pending amend-
ments be laid aside? 

Mr. SESSIONS. I object. We want to 
see a copy before we change the order 
of business. 

Mr. BINGAMAN. Mr. President, I 
suggest the absence of a quorum. I am 
glad to share it with the Senator. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. BINGAMAN. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

AMENDMENT NO. 28 
Mr. BINGAMAN. Mr. President, I ask 

unanimous consent that the pending 
amendment be set aside so I can call up 
an amendment that is at the desk. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. The clerk 
will report. 

The assistant legislative clerk read 
as follows: 

The Senator from New Mexico [Mr. BINGA-
MAN], for himself, Mr. DASCHLE, Mr. LEAHY, 
Mr. DORGAN, Mr. KENNEDY, Ms. MIKULSKI, 
Mr. LEVIN, Mr. DODD, Mr. SCHUMER, Mr. 
BREAUX, Mr. DURBIN, Mr. KERRY, Mr. DAY-
TON, Ms. CANTWELL, Mr. CORZINE, Mrs. CLIN-
TON, Mr. REID, Mr. AKAKA, Mrs. CARNAHAN, 
Mr. ROCKEFELLER, Mr. CONRAD, Mr. 
WELLSTONE, Ms. LANDRIEU, Mr. KOHL, Mr. 
NELSON of Nebraska, Mr. REED, Mr. LIEBER-
MAN, Mr. BAYH, Mr. SARBANES, Ms. STABE-
NOW, Ms. LINCOLN, Mr. HOLLINGS, Mr. DOMEN-
ICI and Mrs. BOXER, proposes an amendment 
numbered 28. 

Mr. BINGAMAN. Mr. President, I ask 
unanimous consent that the reading of 
the amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
(Purpose: To increase the authorization of 

appropriations for low-income energy as-
sistance, weatherization, and State energy 
emergency planning programs, to increase 
Federal energy efficiency by facilitating 
the use of private-sector partnerships to 
prevent energy and water waste, and for 
other purposes) 
At the appropriate place in the bill, add 

the following: 
TITLE—EMERGENCY ENERGY ASSIST-

ANCE AND CONSERVATION MEASURES 
SEC. 01. SHORT TITLE. 

This title may be cited as the ‘Energy 
Emergency Response Act of 2001’. 
SEC. 02. FINDINGS AND PURPOSES. 

(a) FINDINGS.—The Congress finds that— 
(1) high energy costs are causing hardship 

for families; 
(2) restructured energy markets have in-

creased the need for a higher and more con-
sistent level of funding for low-income en-
ergy assistance programs; 

(3) conservation programs implemented by 
the States and the low-income weatheriza-
tion program reduce costs and need for addi-
tional energy supplies; 

(4) energy conservation is a cornerstone of 
national energy security policy; 

(5) the Federal Government is the largest 
consumer of energy in the economy of the 
United States; and 

(6) many opportunities exist for significant 
energy cost savings within the Federal Gov-
ernment. 

(b) PURPOSES.—The purpose of this title 
are to provide assistance to those individuals 
most affected by high energy prices and to 
promote and accelerate energy conservation 
investments in private and Federal facilities. 
SEC. 03. INCREASED FUNDING FOR LIHEAP, 

WEATHERIZATION AND STATE EN-
ERGY GRANTS. 

(a) LIHEAP.—(1) Section 2602(b) of the 
Low-Income Home Energy Assistance Act of 
1981 (42 U.S.C. 8621(b)) is amended by striking 
the first sentence and inserting the fol-
lowing: ‘‘There are authorized to be appro-
priated to carry out the provisions of this 
title (other than section 2607A), $3,400,000,000 
for each of fiscal years 2001 through 2005.’’. 

(2) Section 2605(b)(2) of the Low-Income 
Home Energy Assistance Act of 1981 (42 
U.S.c. 8624(b)(2)) is amended by adding at the 
end the following: 

‘‘And except that during fiscal year 2001, a 
State may make payments under this title 
to households with incomes up to and includ-
ing 200 percent of the poverty level for such 
Stat;’’. 

(b) WEATHERIZATION ASSISTANCE.—Section 
422 of the Energy Conservation and Produc-
tion Act (42 U.S.C. 6872) is amended by strik-
ing ‘‘For fiscal years 1999 through 2003 such 
sums as may be necessary’’ and inserting: 
‘‘$310,000,000 for fiscal years 2001 and 2002, 
$325,000,000 for fiscal year 2003, $400,000,000 for 
fiscal year, and $500,000,000 for fiscal year 
2005.’’. 

(c) STATE ENERGY CONSERVATION GRANTS.— 
Section 365(f) of the Energy Policy and Con-
servation act (42 U.S.C. 6325(f)) is amended 
by striking ‘‘for fiscal years 1999 through 2003 
such sums as may be necessary’’ and insert-
ing: ‘‘$75,000,000 for each of fiscal years 2001 
through 2005’’. 
SEC. 04. FEDERAL ENERGY MANAGEMENT RE-

VIEWS. 
Section 543 of the National Energy Con-

servation Policy Act (42 U.S.C. 8253) is 
amended by adding at the end the following: 

(e) PRIORITY RESPONSE REVIEWS.—Each 
agency shall— 

‘‘(1) not later than October 1, 2001, under-
take a comprehensive review of all prac-
ticable measures for— 

(A) increasing energy and water conserva-
tion, and 

(B) using renewable energy sources; and 
‘‘(2) not later than 180 days after com-

pleting the review, implement measures to 
achieve not less than 50 percent of the poten-
tial efficiency and renewable savings identi-
fied in the review.’’ 
SEC. 05. COST SAVINGS FROM REPLACEMENT 

FACILITIES. 
Section 801(a) of the National Energy Con-

servation Policy Act (42 U.S.C. 8287(a)) is 
amended by adding at the end the following: 

‘‘(3)(A) In the case of an energy savings 
contract or energy savings performance con-
tract providing for energy savings through 
the construction and operation of one or 
more buildings or facilities to replace one or 
more existing buildings or facilities, benefits 
ancillary to the purpose of such contract 
under paragraph (1) may include savings re-
sulting from reduced costs of operation and 
maintenance at such replacement buildings 
or facilities when compared with costs of op-
eration and maintenance at the buildings or 
facilities being replaced. 

‘‘(B) Notwithstanding paragraph (2)(B), ag-
gregate annual payments by an agency under 
an energy savings contract or energy savings 
performance contract referred to in subpara-

graph (A) may take into account (through 
the procedures developed pursuant to this 
section) savings resulting from reduced costs 
of operation and maintenance as described in 
subparagraph (A).’’. 
SEC. 06. REPEAL OF ENERGY SAVINGS PER-

FORMANCE CONTRACT SUNSET. 
Section 801(c) of the National Energy Con-

servation Policy Act (42 U.S.C. 8287(c)) is re-
pealed. 
SEC. 07. ENERGY SAVINGS PERFORMANCE CON-

TRACT DEFINITIONS. 
(a) ENERGY SAVINGS.—Section 804(2) of the 

National Energy Conservation Policy Act (42 
U.S.C. 8287c(2)) is amended to read as follows: 

‘‘(2) The term ‘energy savings’ means a re-
duction in the cost of energy, water, or 
wastewater treatment from a base cost es-
tablished through a methodology set forth in 
the contract, used by either— 

‘‘(A) an existing federally owned building 
or buildings or other federally owned facili-
ties as a result of— 

‘‘(i) the lease or purchase of operating 
equipment, improvements, altered operation 
and maintenance, or technical services; 

‘‘(ii) more efficient use of existing energy 
sources by cogeneration or heat recovery, ex-
cluding any cogeneration process for other 
than a federally owned building or buildings 
or other federally owned facilities; or 

‘‘(iii) more efficient use of water at an ex-
isting federally owned building or buildings 
in either interior or exterior applications; or 

‘‘(B) a replacement facility under section 
801(a)(3).’’. 

(b) ENERGY SAVINGS CONTRACT.—Section 
804(3) of the National Energy Conservation 
Policy Act (42 U.S.C. 8287c(3)) is amended to 
read as follows: 

‘‘The terms ‘energy savings contract’ and 
‘energy savings performance contract’ mean 
a contract which provides for— 

‘‘(A) the performance of services for the de-
sign, acquisition, installation, testing, oper-
ation, and, where appropriate, maintenance 
and repair, of an identified energy, water 
conservation, or wastewater treatment 
measure or series of measures at one or more 
locations; or 

‘‘(B) energy savings through the construc-
tion and operation of one or more buildings 
or facilities to replace one or more existing 
buildings or facilities.’’. 

(c) ENERGY OR WATER CONSERVATION MEAS-
URE.—Section 804(4) of the National Energy 
Conservation Policy Act (42 U.S.C. 8287c(4)) 
is amended to read as follows: 

‘‘The term ‘energy or water conservation 
measure’ means— 

‘‘(A) an energy conservation measure, as 
defined in section 551(4) (42 U.S.C. 8259(4)); or 

‘‘(B) a water conservation measure that 
improves the efficiency of water use, is life 
cycle cost effective, and involves water con-
servation, water recycling or reuse, improve-
ments in operation or maintenance effi-
ciencies, retrofit activities or other related 
activities, not affecting the power gener-
ating operations at a Federally-owned hydro-
electric dam’’. 

Mr. BINGAMAN. Mr. President, the 
amendment we are now discussing and 
that I have offered on behalf of myself 
and over 30 cosponsors addresses an im-
portant problem that is being felt this 
winter all across America. High energy 
costs have hit low-income and working 
Americans hard this winter, and this 
coming summer promises to be just as 
expensive in many parts of our coun-
try. 

The high heating bills this winter are 
the result of a combination of two pri-
mary factors: First, higher demand re-
sulting from colder than average 
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weather across the country, we have 
just seen another major snowstorm in 
the Northeast, and second, a supply 
shortfall that stems from lack of drill-
ing 2 years ago when the oil and gas 
prices were so low. 

The combination of these two factors 
has resulted in natural gas and propane 
bills that are as much as 200 percent 
higher this year than they were last 
year. Heating oil prices have been well 
above last year’s average as well. Nat-
ural gas prices and tight generating ca-
pacity are driving up electricity prices 
around the country. Of course, Cali-
fornia is the area of our country that 
has gotten the most attention in this 
regard, but electricity prices in other 
parts of the country have also esca-
lated. 

We can predict now that many people 
in southern States will be especially 
burdened this summer because of the 
high cost of trying to maintain air-con-
ditioning. 

Applications for energy assistance 
have increased dramatically this year. 
Over 5 million households in the United 
States may be unable to pay their en-
ergy bills this winter. That is a figure 
that is up substantially from last year. 
The State-by-State increase in case-
loads coming from assistance requests 
is illustrated on this chart that is pro-
vided by the National Energy Assist-
ance Directors Association. 

When one looks at some of the fig-
ures on this chart, the point I am mak-
ing becomes very clear. The chart is ti-
tled, ‘‘Low-Income Home Energy As-
sistance Program, Increase in Case-
loads’’ as of the First of March. 

As of the first of March, the increase 
in caseloads in my State this year over 
last year is 100 percent. We have twice 
as many people requesting assistance. 
In Oklahoma, it is 50 percent above last 
year. In Louisiana, it is 91 percent 
above last year. In Mississippi, it is 50 
percent above last year. I can go all 
around this chart and one can see the 
increases different States have experi-
enced. There are over 20 States report-
ing increases greater than 26 percent. 

I ask unanimous consent that a copy 
of the survey detailing the critical sit-
uation we have in each of our States be 
printed in the RECORD at the end of my 
statement. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(See exhibit 1.) 
Mr. BINGAMAN. Mr. President, 

many consumers who cannot pay their 
energy bills have been protected so far 
by the so-called cutoff laws. Those are 
laws which prohibit utility companies 
from terminating service to customers 
during the winter. But these prohibi-
tions against terminating utility serv-
ice expire in March or in April, and 
when they do, the seriousness of the 
situation for low-income working 
Americans will become harshly obvious 
to all of us. 

According to a recent survey by the 
National Council of State Legislators, 
18 States have extended income eligi-

bility limits because so many people 
just above the current thresholds are 
struggling to pay their utility bills. 
Thirty-one States either have already 
increased or hope to increase benefit 
levels in an effort to keep net costs to 
those in need at the same level as in 
previous winters. Many States have ex-
pressed a serious need for additional 
funds to extend eligibility and benefit 
levels. 

The reality is that many States have 
already depleted their LIHEAP and 
weatherization funding, the funding 
that we appropriated for these pro-
grams in the last year. Without addi-
tional funds, assistance to low-income 
working families for the summer cool-
ing season is going to be impossible. 

People tend to forget the severe toll 
the summer heat takes on many people 
in this country, particularly on our 
senior citizens. Just last year, the 
State of Texas was forced to impose a 
moratorium on utilities cutting off 
service during the summer. Usually 
there is a moratorium against cutting 
off utility service during the winter, 
but Texas was forced to impose it in 
the summer. 

According to the Austin American 
Statesman of August 11, 2000: 

With 54 heat-related deaths across Texas 
this summer, the state Public Utilities Com-
mission on Thursday stopped electric compa-
nies from shutting off service for non-
payment until the end of September. The 
commission wanted to prevent any more 
deaths because fans or air conditioners were 
just not used for fear of high bills. 

The Texas experience last summer 
was especially heartbreaking in its 
magnitude—54 deaths. But this was not 
the first time this circumstance has oc-
curred and it will not be the last. 

The chairman of the Texas commis-
sion lamented the fact that the process 
had taken so long. A moratorium on 
disconnections helps with the imme-
diate problem of no service, but it does 
not address the bill that will eventu-
ally have to be paid by each of these 
families. 

Many who remember the days of 
childhood without air-conditioning for-
get the fact that most of us, including 
myself, did not live in the midst of con-
crete cities. These cities have been re-
ferred to as modern-day heat islands. 
During the summer, not just in the 
Southern States, it is our parents and 
grandparents who are most vulnerable 
during heat waves. Unfortunately, 
many seniors living on fixed incomes 
often consider air-conditioning a lux-
ury, not a health necessity. 

This is not a partisan issue. The pro-
visions of this amendment are the 
same or very similar to those con-
tained in the bill introduced by Sen-
ator MURKOWSKI, the same bill the ma-
jority leader cosponsored last week 
when he declared his support for 
LIHEAP on the Senate floor. But, he 
declared his support for it as part of a 
broader package that will not be 
brought to the floor until several 
months in the future. 

I hope the vision of a one-shot com-
prehensive energy bill does not cause 
delay our acting on such an immediate 
need, especially when human lives are 
at stake. Especially given the adminis-
tration has been saying it will not even 
have a proposal to us for several more 
months. It seems every time they re-
port on their progress it is to report 
the 2-month clock is starting again. 
Clearly, they are working in good faith 
on a comprehensive bill or comprehen-
sive set of proposals for dealing with 
our long-term energy problems, but 
that does not relieve us of the responsi-
bility to deal with this immediate 
problem and to deal with it now. 

I support taking a comprehensive 
look at energy. I think it is important 
to have a balanced framework in order 
to evaluate the various tradeoffs. In 
fact, I am working with colleagues in 
the Senate to put such a bill together. 
My experience is the last time the Con-
gress passed a major energy bill, the 
Energy Policy Act of 1992, it took an 
entire Congress and it resulted in a 
Christmas tree with several strong 
branches on which to hang many orna-
ments, a tremendous number of which 
were never implemented and were 
never funded by the Congress. 

That is not the best approach to take 
in dealing with this immediate prob-
lem. Energy issues are complex, they 
often involve billions of dollars of in-
vestment, in very long-lived capital 
equipment. We need to focus on man-
ageable sections in the interest of de-
veloping the best policy outcomes 
based on a common set of principles. 

I have a chart that shows what I con-
sider to be fundamental principles for a 
long-term energy policy. I want to 
make the point that this amendment I 
am now talking about, and urging my 
colleagues to consider, is not an alter-
native to a long-term bill, but is con-
sistent with such a framework. It is 
only distinct in that we are dealing 
with an immediate problem. 

These are some common principles 
that need to be dealt with for a suc-
cessful long-term energy strategy. Let 
me briefly mention them. 

First, we need a new model of Fed-
eral-State cooperation to ensure reli-
able and affordable energy supplies. If 
we had had better coordination in the 
past, perhaps we would not be needing 
to consider the amendment I have 
brought up today. That we don’t have 
them in place is not the fault of the 
federal government or that of any indi-
vidual state. By their very definition, 
restructured markets have changed the 
very framework upon which many of 
our energy policies and institutions 
were based. 

Second, fuel and technology diversity 
need to be increased and emphasized. 
We need to have improved distribution 
systems for energy. 

Third, we need to have a balance of 
supply-and-demand-side options with a 
commitment to efficiency, environ-
mental quality and climate change 
mitigation. 
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Fourth, we need targeted tax and 

economic incentives to address market 
failures. We all recognize there are 
market failures, there are inefficien-
cies in the market. 

Finally, we have to have comprehen-
sive research and development in order 
to ensure a full complement of tech-
nologies and fuels to meet our energy 
needs. 

All five of these items are principles 
for a long term policy. We are going to 
propose a set of provisions that incor-
porate those principles in the larger 
bill I mentioned before. But, we have 
immediate needs for energy assistance 
that cannot wait for months while we 
debate the very real energy issues this 
country faces. 

It was well recognized at the time we 
passed the appropriations bill last year 
that LIHEAP funding was going to be 
inadequate to do the job in this current 
year. Individuals, families, and small 
businesses that are suffering today 
from energy bills they cannot pay can-
not just wait while we debate a long 
term energy policy. We should not 
wait. To borrow a catch phrase from 
President Bush, they need an imme-
diate helping hand. 

The amendment I am offering today 
takes the first concrete steps in pro-
viding that hand, that assistance, the 
first concrete steps to put measures in 
place to address this remainder of this 
winter’s financial distress and to deal 
with the high cost of electricity that 
we can all see coming at us this sum-
mer. 

The amendment raises the authorized 
limits governing the low-income home 
energy assistance program, raising the 
limit to alleviate financial burdens on 
low- and middle-income families in the 
near term. At present, it is only au-
thorized in fiscal year 2001 at the $2 bil-
lion level. That is a base level that has 
been relatively flat since the mid- 
1980s—just to show how long we have 
gone without any change in this au-
thorization. 

The amendment raises the base fund-
ing requirement to $3.4 billion for fis-
cal year 2001, each of the fiscal years 
2001 to 2005. The increase comes close 
to addressing the erosion in the pro-
gram due to inflation since President 
Reagan was in the White House. 

The amendment also gives States ad-
ditional flexibility in this fiscal year 
on income levels for recipients by in-
creasing eligibility from 150 percent of 
poverty to 200 percent of poverty. This 
change only applies for the remainder 
of this fiscal year but will give States 
the flexibility to help working families 
and senior citizens with whatever addi-
tional funds we can send to those 
States. This adjustment is at the re-
quest of many of our States. 

Third, the amendment raises the au-
thorization levels for this fiscal year 
and succeeding years for the low-in-
come weatherization program and the 
State conservation and emergency 
planning grants. The immediate in-
crease in the authorization for the 

weatherization program of $310 million 
is for the remainder of this fiscal year 
and the fiscal year 2002 compared to 
the current appropriations level of $162 
million. The weatherization program is 
a sound and long-term investment in 
energy efficiency. A one-time invest-
ment of weatherization yields savings 
of $300 to $470 per household annually 
thereafter. This program, however, re-
quires trained staff. Erratic and insuf-
ficient funding of the weatherization 
program has diminished its effective-
ness in recent years. 

Increased energy efficiency is the 
least cost solution to meeting our en-
ergy needs. The weatherization pro-
gram was funded at nearly three times 
the current level in the 1980s. This 
amendment will increase the weather-
ization authorization in an attempt to 
catch up with the 1980s level in real 
dollars. 

The fourth thing this amendment 
does is increase the authorization for 
grants to State energy programs up to 
$75 million. This program funds State 
conservation and emergency planning. 
The extremely low level of funding in 
recent years has diminished the State’s 
ability to implement State level con-
servation plans and to plan for emer-
gencies in coordination with the De-
partment of Energy and with neigh-
boring States. 

I cannot overemphasize how critical 
it is to have better coordination of 
overall energy planning and emergency 
response preparedness. The power situ-
ation in the western states is just the 
most recent example of where better 
regional planning could have reduced 
costs and provided greater reliability. 
Heating oil markets in the northeast 
and gasoline supply problems in the 
midwest last summer are just a few ex-
amples of where a little more advanced 
preparedness could have reduced dis-
ruption and impact on consumers. I 
would note that for all the lamenting 
the lack of an energy policy on the 
part of many members of this body, it 
was the Republican majority that 
eliminated coordinated emergency 
planning from the Department of En-
ergy budget in 1995. 

I urge the Congress to enact these 
amendments and to encourage the 
President to propose an emergency 
supplemental bill for these programs. 
Let’s stop debating form over sub-
stance and get it done now. 

We all know that even if we adopt 
the amendment I have sent to the desk, 
it will only increase the authorization 
levels for these programs. We still need 
the funding. I very much hope the 
President will take the lead in request-
ing the increased funding from this 
Congress so we can actually send the 
assistance to the States and it can go 
to the families who need it. 

Finally, my amendment contains a 
package of provisions aimed at quickly 
increasing the energy efficiency of Fed-
eral facilities around the country. 
Many of these facilities are very waste-
ful in their use of energy and water— 

two commodities that could be in short 
supply this summer in many parts of 
the country. Federal agencies spend $4 
billion per year to heat, cool, and 
power their facilities. Too much of that 
is wasted. If federal agencies aggres-
sively reduce their energy waste, their 
neighbors will enjoy the benefits of in-
creased supplies of electricity, and tax-
payers will benefit by paying less for 
the power that would have been wast-
ed. Under an existing Executive order, 
federal facilities are required to in-
crease energy efficiency by 30 percent 
by 2005 and 35 percent by 2010 relative 
to 1985, but there is some evidence that 
this Executive order is not being ag-
gressively implemented. 

This amendment calls for a concerted 
effort by facility managers to meet the 
Executive order targets early, thereby 
saving taxpayer dollars, reducing 
stress on the power grid and demand 
for fuels. Specifically, my amendment 
calls for each Federal agency to com-
plete a comprehensive review this fis-
cal year of all practicable measures for 
increasing energy and water conserva-
tion and using renewable energy 
sources. 

The agencies then have 180 days to 
implement measures to achieve 50 per-
cent of the potential savings identified 
in their reviews. That could result in a 
measurable reduction in federal energy 
consumption by this time next year, if 
we get started now. 

Federal agencies could also use this 
authority to investigate siting new 
generating capacity at their facilities, 
to further ease stress in our power sys-
tem this summer. We won’t be building 
many new central electricity gener-
ating stations before the summer, but 
we could start installing a lot of dis-
tributed generation at Federal facili-
ties, particularly proven technologies 
such as ground-source heat pumps, 
that could dramatically reduce the 
power requirements for heating and 
cooling Federal buildings. 

My amendment also makes it easier 
for federal agencies to use partnering 
tools with the private sector, known as 
energy savings performance contracts 
(or ESPCs), to reduce energy costs 
through facility upgrade and replace-
ment. ESPCs offer perhaps the fastest 
means for rapidly improving the effi-
ciency of the existing building stock 
owned by Federal agencies. 

These are targeted measures that 
will help relieve the immediate needs 
of our citizens who cannot cope with 
the high energy bills this winter, and 
provide incentives for the Federal gov-
ernment to do its part to decrease en-
ergy consumption now. 

I urge the adoption of this amend-
ment. 

EXHIBIT 1 
NATIONAL ENERGY ASSISTANCE DIRECTOR’S 

ASSOCIATION STATE-BY-STATE LOW-INCOME 
HOME ENERGY ASSISTANCE PROGRAM SUR-
VEY RESPONSES (FEBRUARY 7, 2001) 

ALABAMA 
The Alabama LIHEAP program estimates 

it will award regular benefits to 6.9% more 
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households this year (75,000 vs. 70,146). Al-
though higher benefits are being provided to 
those households that heat with propane or 
natural gas, more is needed since the cost of 
these fuels has already risen 50–65%. Ala-
bama continues to provide weatherization 
and furnace repair services as part of its cri-
sis program. 

CALIFORNIA 
Requests for assistance by phone are run-

ning almost 60% higher than last year at this 
time. California’s natural gas prices have 
risen 40–50% this year, but definitive infor-
mation is not yet available on electricity 
rates statewide. The state’s LIHEAP pro-
gram allows the maximum eligibility cri-
teria of 60% of sate median income and plans 
to increase the benefit levels for this year’s 
eligible households in response to significant 
increases in natural gas and electricity 
prices. Supplemental funds are needed to in-
crease both the benefit levels and the num-
ber of households served. Additional funding 
is also needed to increase the furnace repair 
and replacement programs. 

COLORADO 
Colorado expects to serve 41% more house-

holds this year than last (75,000 vs. 53,182). 
Program benefit levels have been increased 
by 125%, while eligibility has been expanded 
from 150% to 185% of the federal poverty 
guidelines. Natural gas and propane have 
doubled in price and the state’s largest nat-
ural gas provider recently asked the Public 
Utilities Commission for another increase of 
about 5%. These increases have placed unrea-
sonable burdens on low-income households, 
as well as those whose income is slightly 
over the current eligibility criteria. Colo-
rado needs additional funds to increase eligi-
bility to 200% of the federal poverty level, in-
crease the benefit amount, increase outreach 
to ensure needy households are aware of the 
program, and increase funding for weather-
ization and the summer grants program op-
erated by the Colorado Energy Assistance 
Foundation. 

CONNECTICUT 
Connecticut estimates it will provide 

LIHEAP benefits to 21% more households 
this year (68,000 vs. 56,340). According to rep-
resentatives from the natural gas companies, 
prices are currently 39% higher this year and 
the State LIHEAP program reports oil prices 
are running 34.6% higher than last year. This 
year income limits for LIHEAP eligibility 
were raised to 60% of the State median in-
come for all fuel types, as compared to last 
year’s limit of 150% of the federal poverty in-
come guidelines. All benefit amounts have 
also been increased. Additionally, $400,000 
has been set aside for furnace repairs and/or 
replacements for households whose heating 
systems are determined to be unsafe or inop-
erable. Supplemental funding is needed in 
order to expand the application period. The 
program currently pays for fuel beginning 
November 1st, but would like to change that 
date to October 15th (the date when land-
lords are required to begin providing heat) 
and extend the last date for fuel to April 15th 
(the end of the utility moratorium). 

DELAWARE 
Delaware expects a 12.6% increase in the 

number of regular benefits awarded (11,500 
vs. 10,215) and a 6.9% increase in the number 
of households receiving crisis assistance 
(from 2,807 to 3,000), although these numbers 
do not include the summer cooling assist-
ance program. Regular LIHEAP benefits 
have increased an average of 20% (from $206 
to $241). Some households also receive up to 
$400 from the crisis program, although the 
average is $200. Eligibility for the regular 
program has remained at 150% of the federal 
poverty guidelines, but crisis eligibility 

guidelines were increased to 200% of poverty. 
In order to respond to numerous inquiries 
the state has received requesting assistance 
with furnace repairs/replacements, addi-
tional funding is needed. 

GEORGIA 
The number of households assisted by 

Georgia’s LIHEAP program is expected to 
double this year (120,000 vs. 60,710). LIHEAP 
eligibility has been expanded to 150% of the 
federal poverty guidelines and may be fur-
ther increased to 60% of the state median in-
come. The amount currently provided to 
households does not have a significant im-
pact—the maximum $194 benefit cannot fill a 
propane tank so the household cannot ben-
efit from energy assistance unless they are 
prepared to supplement the balance. All 
LIHEAP funds have been utilized for direct 
financial client benefit services due to the 
colder than usual temperatures and the rap-
idly rising fuel prices. Additional funding is 
needed to serve more households and keep 
the program open longer, as well as provide 
supplemental and crisis payments. 

FLORIDA 
Florida expects to serve 23% more clients 

this winter season than last year (42,500 vs. 
34,393). In addition, the state is expecting to 
provide assistance this summer to an addi-
tional 31,000 clients for cooling assistance, 
about the same level as last year. Natural 
gas prices have increased by about 110%, 
while electricity prices at one utility have 
increased by 15.5%. Florida has increased its 
benefit level from a maximum of $300 to 
$1,000 per household. In addition, Florida is 
providing assistance to restore home power, 
including: paying deposits, late fees and re-
connect fees; purchasing and/or repairing of 
non-portable heating equipment; repairing 
or replacing unsafe fuel oil or propane tanks; 
and paying fees required to assure the con-
tinuation or resumption of services. At the 
current rate of demand for services, the state 
expects to be out of funds by the end of 
March with little or no funds available for 
summer cooling. Additional funds would be 
used to address unmet needs and to continue 
providing services through the summer 
which is typically the state’s peak demand 
time. 

IDAHO 
The number of households served by Ida-

ho’s LIHEAP program is expected to increase 
by 31% (30,930 vs. 23,529); average benefits are 
expected to increase by 14%. Fuel prices in-
creased for natural gas by 48%; electricity by 
6% and home heating oil by 40%. Although 
no change has been made to the LIHEAP in-
come eligibility criteria (133% of federal pov-
erty guidelines), this year the program appli-
cation period will be extended to May 31st 
(rather than March 31st). Supplemental fund-
ing is needed to serve these additional eligi-
ble households, as well as to finance weath-
erization activities. 

ILLINOIS 
The number of households served by Illi-

nois’ LIHEAP program is expected to in-
crease by 41% (350,000 vs. 247,000). Prices for 
natural gas, electricity, kerosene and elec-
tricity have increased from 2 to 4 times de-
pending on the utility provider. The state 
has increased benefits increased by 35% and 
increased eligibility to 150%. If additional 
funding were available, the state would prob-
ably expand the program’s eligibility and 
benefit levels. 

IOWA 
In Iowa approximately 21% more house-

holds have been certified and approved than 
last year at this time (75,000 vs. 62,000). Last 
year the average residential customer spent 
$354 on their total gas bill for the period No-

vember through March. It is projected the 
same customer will spend $807 for the same 
period this year. Although the average 
LIHEAP benefit has increased from $204 to 
$306, an additional $351 per household is 
needed in order for this year’s participating 
households to have the same percentage of 
their total household income going towards 
winter gas bills as last year’s participating 
households. 

Iowa conducted a survey of last year’s 
LIHEAP recipients to determine what these 
households do when faced with unaffordable 
bills. Over 20 percent reported going without 
needed medical care or prescription drugs in 
order to pay their heating bills and 12 per-
cent reported without food in order to pay 
those same bills. The report, Iowa’s Cold 
Winters: LIHEAP Recipient Perspective, 
documents an affordability crisis that ex-
isted prior to this year’s rising fuel costs. 

Last winter, LIHEAP recipients experi-
enced winter home heating burdens of 8.2 
percent on average—this figure does not in-
clude winter non-heat electric burdens. Heat-
ing costs represent approximately 40% of a 
household’s total energy bill. Last winter, 
the LIHEAP program was able to reduce the 
average heating burden of 8.2% to 3.5% of 
total household income. For comparison, the 
typical non-low income household’s heating 
burden is less than 2%. In order for this 
year’s participating households to have the 
same percentage of their total household in-
come going towards winter gas bills as last 
year’s participating households, the Iowa 
LIHEAP program needs an additional $20.5 
million. 

To date, approximately 2,000 applications 
statewide that are not eligible for any ben-
efit because the household was just over our 
income guidelines. Many of these households 
are elderly Iowans whose recent Social Secu-
rity increase put them a few dollars a month 
over our maximum allowable income. These 
same households report tremendous out-of- 
pocket medical/prescription drug costs cou-
pled with home energy bills they simply can-
not afford without making extreme sac-
rifices. Federal rules would allow LIHEAP to 
increase our income guidelines from 150% of 
the federal poverty level to 185%. Unfortu-
nately, this option cannot be considered at 
this time. In the absence of additional fund-
ing, the state plan’s to continue to give, on 
average, a benefit of $306 to all eligible 
households that apply, and at some point in 
the future determine what if any supple-
mental payment we might be able to make. 

KANSAS 
Kansas expects to serve 18% more house-

holds this year (31,000 vs. 26,143). LIHEAP 
benefits have been increased by 31% to help 
offset the burden of higher gas prices—which 
are now more than double last year’s rates. 
Supplemental funding is needed to provide 
benefits to additional eligible clients and 
bring the energy burdens of Kansas house-
holds to a manageable range. 

MAINE 
The number of households assisted by 

Maine’s LIHEAP program is expecting to in-
crease by 32% from (58,000 vs. 44,000). The 
state has already received 65,000 applicants 
this year, however they only have adequate 
funds to serve 58,000. As a result of the 40% 
increase in fuel costs this year, LIHEAP eli-
gible households are utilizing the available 
funds so quickly the state is unable to 
handle the demand and all resources have 
been obligated. Unfortunately, the state has 
been forced to decrease funding for 
weatherizataion services, furnace repair, and 
administration. The income guidelines were 
increased from 125% of the federal poverty 
guidelines to 175% and the average benefit 
was decreased from $490 to $350 in order to 
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serve the additional households this change 
would create. Maine desperately needs addi-
tional funds to increase fuel assistance bene-
fits, increase emergency funding, and pro-
vide for furnace repair or replacement. 

MASSACHUSETTS 
The number of households assisted by Mas-

sachusetts’ LIHEAP program is expecting to 
increase by 9% (123,000 vs. 113,408). Last year, 
LIHEAP eligibility limits were raised to 
200% of the federal poverty guidelines and 
benefits were extended to households with 
incomes up to 60% of state median income 
that heat with oil or propane. If the house-
hold’s consumption exceeds the threshold es-
tablished for the fuel type, 50% is added to 
the excess over the threshold or the high en-
ergy benefit, whichever is greater, is added 
to the regular benefit. 

Oil prices in Massachusetts have risen by 
36%, electricity by 42% and natural gas by 
39%, with additional rate increases proposed. 
Massachusetts operates weatherization pro-
grams, system repair and replacement pro-
grams and conservation programs funded by 
the utilities through the legislative act on 
utility restructure. These are operated 
through a network of programs in the com-
munity action agencies throughout the 
state. Individual agencies distribute blan-
kets but it is not a statewide coordinated ef-
fort as is the weatherization program. 

MICHIGAN 
The number of households served in Michi-

gan’s LIHEAP program has increased by 24% 
through December 31. At the current rate of 
increase, the state is expected to serve al-
most 362,000 this year vs. 291,831 last year. 
Energy prices have increased significantly, 
heating oil by 70% and propane by 100%. 
However our three largest natural gas ven-
dors have had no increase due to rules by the 
Public Service Commission. Those rules will 
be lifted this spring and we expect at least 
40% to 60% increase in the cost of natural 
gas. Benefit caps have been increased twice 
since the start of the winter heating season. 

MINNESOTA 
Minnesota’s LIHEAP caseload is projected 

to increase by 10% (107,000 vs. 96,924). Eligi-
bility has remained at 50% of the state me-
dian income, although benefits have been in-
creased from an average of $415 in FY 2000 to 
$475 this year. This resulted in an increase to 
the maximum assistance from $900 to $1,200. 
Natural gas prices have risen 304%, propane 
costs are up 73% and oil is 27% higher. 
Weatherization and furnace repair continue 
to be offered. The state needs additional 
funding to increase benefits since the in-
creases previously provided barely make a 
dent in the bills experienced by Minnesota 
households this year. 

NEW HAMPSHIRE 
New Hampshire LIHEAP program is ex-

pected to serve almost 20% more households 
than it did last year (27,500 vs. 23,081). Appli-
cations for assistance are running 31% high-
er than last year and the number of requests 
for requests for emergency assistance have 
increased by 88%. Funds previously set-aside 
for weatherization and administration have 
been redirected to client benefits as a result 
of the critical need this winter season. 

Last year the income eligibility criteria 
was expanded to 60% of the state median in-
come, which has also been retained this year. 
Had this not occurred, approximately 3,000 
families who received LIHEAP benefits last 
year at the higher eligibility level would 
have suffered. The basic benefit matrix was 
increased by 65% so that benefits now range 
from $240 to $1200. Given that the projected 
need far outweighs available funding, New 
Hampshire is in serious need of additional 
LIHEAP funding to ensure the program will 

be able to serve all eligible households seek-
ing assistance. As of January 12, 2001, 2,967 
households had already exhausted their pro-
gram benefits, so additional funding is also 
needed increase benefit amounts. Finally, 
additional funding is needed to restore pro-
gram components currently suspended, in-
cluding weatherization. 

NEW JERSEY 
New Jersey expects to serve almost 25% 

more households this year (150,000 vs. 
120,000). In addition, 55,182 elderly and/or dis-
abled households with incomes over the 
LIHEAP eligibility limit, but under the in-
come cap for the state funded supplemental 
Lifeline utility assistance program, received 
a one time benefit of either $100 (electric 
heat) or $215 (gas, oil or propane heat). The 
state has recently raised its income eligi-
bility limit to 175% of poverty. The state is 
considering a number of options for the addi-
tional emergency funds received, one of 
which includes higher income eligibility. 

NEW MEXICO 
New Mexico expects to serve almost double 

the number of households this year (80,000 vs. 
48,405). Natural gas prices have risen 20% 
since last year, while kerosene/propane has 
increased by 200%. Because of the increase in 
applicants, grant payments were not in-
creased, however, the program did provide an 
emergency payment for oil and bulk propane 
in addition to the regular payment in order 
to purchase the same amount of fuel. Addi-
tional funds are needed to serve the increas-
ing number of applicants and provide supple-
mental or second benefits to offset the tre-
mendous price increases. Although the Na-
tive American tribes in New Mexico receive 
their own LIHEAP allocation, the state is 
also concerned about helping the tribes serve 
additional eligible households in their juris-
diction. 

NEW YORK 
The percentage of households served by 

New York State’s LIHEAP program is ex-
pected to increase by 18% (818,000 vs. 691,500). 
Last February, New York expanded its 
LIHEAP income eligibility criteria to 60% of 
the state median income, which has been re-
tained for FY 2001. The regular benefit was 
increased by $50 and, as of January 2001, a 
second emergency benefit is now allowed. 
The program continues to provide weather-
ization, furnace repair and furnace replace-
ment. Additional funding is needed in order 
to provide a second regular benefit to offset 
the rising energy burdens felt by New York 
residents. 691,500 regular benefits Emergency 
program? 195,500 emergency benefits were 
issued. 

NORTH DAKOTA 
North Dakota expects to serve 15% more 

households in its regular and emergency 
LIHEAP programs this year. The state has 
increased the program eligibility criteria 
from 150% of poverty to 60% of the state’s 
median income and has continued its weath-
erization and furnace replacement programs. 
Residents have seen the cost of natural gas 
rise by 29%, propane by 40% and heating oil 
by 47%. If prices remain high, the state will 
need a 40% increase in funds to maintain 
program benefit levels. So far, state spend-
ing for winter home heating benefits is run-
ning 92% higher than last year at this time. 

OHIO 
The percentage of households assisted by 

Ohio’s LIHEAP program is expected to in-
crease by about 15% in the regular program 
(224,700 vs. 195,380) and emergency programs 
(126,000 vs. 109,656) this year. The benefit lev-
els of both program components have been 
increased to help offset the increases in 
home heating costs. Natural gas prices have 

increased between 35 and 50% this year, as 
have propane and oil. Additional funding is 
needed to expand the income guidelines from 
150% of the federal poverty guidelines to 60% 
of the state median income, which would 
greatly increase the number of potential ap-
plicants and enable the state to assist those 
who are not currently served but whose en-
ergy burdens have skyrocketed. 

OKLAHOMA 

Oklahoma is expecting an increase of 50% 
in the number of households served this year 
(86,000 vs. 57,300) although income eligibility 
remains at 110% of the federal poverty guide-
lines. Oklahoma’s LIHEAP program reports 
natural gas prices have almost doubled and 
an additional $23 million is needed just to 
maintain the same out-of-pocket expense to 
the low and fixed income clients. December 
2000 had the coldest average temperature in 
recorded history in Oklahoma. 

OREGON 

The caseload in Oregon’s LIHEAP program 
is expected to rise by 82% this year (88,547 vs. 
48,547). Although there has been no increase 
in benefits and no changes to the eligibility 
criteria, an emergency payment was author-
ized for oil and bulk propane in addition to 
the regular payment so that households 
could purchase the same amount of fuel that 
the benefits would have purchased last year. 
The contingency funds previously targeted 
for weatherization have been redirected to 
client benefits instead. There has been a sig-
nificant increase in the demand for benefits 
this year and additional funds are needed to 
accommodate this, as well as to provide ad-
ditional crisis benefits to clients who heat 
with oil or bulk propane. 

PENNSYLVANIA 

The percentage of households assisted by 
Pennsylvania’s regular LIHEAP program is 
expecting to increase by almost 32 percent 
(280,750 vs. 213,032). Applications for crisis as-
sistance are also expected to increase by a 
similar percentage (101,500 vs. 76,700). Income 
eligibility in Pennsylvania’s LIHEAP pro-
gram was increased from 110% to 135% of the 
federal poverty guidelines and the maximum 
crisis award is up from $250 to $400. As a re-
sult of the contingency funds awarded to 
Pennsylvania this year, applications will 
continue to be accepted until April 30th, the 
maximum crisis benefit will be increased to 
$700 and the crisis eligibility will be ex-
panded to 150% of the poverty level. Pennsyl-
vania residents have seen the price of deliv-
erable fuels rise by 50% and gas by 40%. Ad-
ditional funding is needed to expand the eli-
gibility criteria for all applicants to 150% of 
the federal poverty guidelines, increase bene-
fits to offset the higher energy burdens and 
develop a spring/summer cooling program. 

RHODE ISLAND 

The percentage of households served by the 
Rhode Island LIHEAP program is expected 
to increase by 33% (26,000 vs. 19,500). Energy 
prices have shown significant increases. 
Prices for natural gas prices have increased 
by 30–40%, electricity by 40–50% and the 
home heating oil by 50%. To help offset these 
increases, the LIHEAP minimum benefit was 
increased from $200 to $325, which resulted in 
an increase in the average award from $390 to 
$550. Emergency oil delivery has also been 
increased from 100 gallons to 200 gallons. Eli-
gibility criteria remains at the 60% state 
median income level. Although LIHEAP 
funds have been set aside for weatherization 
activities, boiler or furnace replacement, 
blankets and hats for elderly and shut-in cli-
ents and summer crisis programs, additional 
funding is needed to expand the crisis and 
emergency assistance programs, as well as to 
implement bulk fuel purchases. 
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SOUTH CAROLINA 

A 24% overall increase in the number of 
households served is expected this year and 
benefits and LIHEAP eligibility criteria 
have been increased and expanded to assist 
clients in coping with higher energy prices. 
Additional funds are needed to provide fur-
nace repair/replacement services, which are 
currently not available. 

SOUTH DAKOTA 
South Dakota expects a 30% increase in 

the number of households served (15,000 vs. 
11,500) in its regular LIHEAP program. In-
come eligibility criteria has not changed 
(140% of poverty), but benefits have been in-
creased by 60% for natural gas, oil and pro-
pane users to offset the higher costs of these 
fuels. Weatherization and furnace repair and 
replacement programs continue to be of-
fered. Additional funds are needed to further 
increase the benefit levels, as well as expand 
the eligibility criteria to enable more house-
holds to participate. 

VERMONT 
A 10% increase is expected in the number 

of households served by Vermont’s LIHEAP 
program this year (23,900 vs. 21,637). Home 
heating prices have risen as follows: oil 50%; 
propane 45%; and kerosene 45% and although 
some increases were made to the benefits 
this year, additional funds are needed to 
keep up with the fuel price increases, as well 
as to provide emergency furnace repair/re-
placement and weatherization services. 

WASHINGTON 
Washington’s LIHEAP caseload is expected 

to increase by 50% this year (75,000 vs. 
49,770). Neither benefits nor eligibility cri-
teria have changed this year, but fuel costs 
have increased significantly. Natural gas 
prices are up by 26%, electricity by 15% and 
kerosene by 60%. Supplemental funding 
would enable higher benefits to be awarded 
to offset the higher energy burden experi-
enced by Washington households this year, 
as well as enable additional households to be 
served. 

WEST VIRGINIA 
West Virginia expects to serve almost 55% 

more households this year (55,000 vs. 38,804). 
Heating costs have increased on average by 
about 12%. Benefits levels were increased by 
raising the minimum payment by $50 and the 
maximum benefit from $475 to $600. Addi-
tional funding would probably be used to as-
sist customers with cooling costs during the 
summer, and to expand the LIHEAP program 
to include more customers. 

WISCONSIN 

Wisconsin expects to serve 25% more 
households in its regular LIHEAP program 
(110,100 vs. 88,105) and emergency program 
(25,000 vs. 20,152) this year. The average ben-
efit has been increased and additional funds 
have been targeted for crisis assistance. 
Residents have seen the cost of natural gas 
rise by 101%, propane by 62% and heating oil 
by 30%. Additional funding is needed to fur-
ther increase the benefit levels to more ade-
quately mitigate the effects of the price 
spikes, as well as to expand outreach efforts 
and assist additional eligible households. 

Mr. BINGAMAN. Mr. President, I 
don’t know if it is the will of the man-
agers of the bill to have a vote at this 
time. I am certainly ready for a vote 
whenever time is appropriate. 

I ask for the yeas and nays on the 
amendment. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

At the moment, there is not a suffi-
cient second. 

Mr. BINGAMAN. Mr. President, I will 
renew that request when we have more 
Senators on the floor. 

I yield the floor. 
Mr. KENNEDY. Mr. President, this 

amendment includes essential short- 
term responses to the energy difficul-
ties that American families face right 
now. It includes protections for work-
ing families who must heat their 
homes during the severe winters that 
we have in the Northeast and Midwest, 
and for families who must cool their 
homes during times of extreme heat in 
the South and West. Many families 
cannot afford sudden and dramatic in-
creases in their heating costs, yet they 
must heat their homes to survive. This 
year 123,000 Massachusetts families 
needed help with their heating costs 
under the Low Income Home Energy 
Assistance Program, a 10 percent in-
crease in need over last year. In Boston 
alone, community action agencies 
made over 1,500 emergency heating oil 
deliveries this winter. 

The expanded relief afforded working 
families under this Amendment is a fit-
ting—and I say crucial—addition to a 
bankruptcy bill that seeks to limit the 
debt relief available to consumers. I 
am proud to join my colleagues in pro-
posing to improve this bankruptcy bill 
with energy protections for middle and 
low-income families. 

Over the next year, Congress faces 
difficult choices in planning the Na-
tion’s energy future, choices that will 
have profound long-term consequences 
for every sector of the Nation’s econ-
omy. Republicans insist on debating 
controversial proposals like oil drilling 
in wildlife refuges but even if they suc-
ceed in forcing the drilling to begin, 
any oil found there will not have any 
effect on the domestic energy supply 
for 5 or even 10 years. 

While we take the time that is nec-
essary to debate long-term energy pol-
icy, a foot of snow remains on the 
ground in Boston today. The cold 
weather brings immediate needs to 
families and small businesses, includ-
ing many who work in the transpor-
tation industry. These needs cannot 
and should not continue be ignored. 
Unless Congress acts now, many fami-
lies will suffer in the cold through the 
remainder of the winter, they will en-
dure the summer’s heat without res-
pite, and they will be the first to feel 
the effects of any destabilization in the 
larger economy. 

Especially as Congress acts to weak-
en the bankruptcy protections avail-
able to low-income consumers, it must 
account for their legitimate short-term 
energy needs. This amendment accom-
plishes this work in a straightforward 
way, by: increasing authorized funding 
for the Low Income Home Energy As-
sistance Program, the Weatherization 
Assistance Program, and State Energy 
Grants; expanding state options for 
providing energy assistance to any 
family earning under 200 percent of 
poverty; and requiring the federal gov-
ernment to lead by example in all man-
ners of energy conservation. 

The fact that we cannot solve all of 
the Nation’s energy problems over-
night does not excuse us from doing 
what we know works to protect fami-
lies in the near term. The sponsors of 
this amendment are clear that a strong 
safety net for low-income working fam-
ilies, conservation, and energy effi-
ciency are actions that can and must 
be taken immediately in response to 
the energy difficulties that we all know 
consumers throughout the Nation are 
facing today. 

I urge my colleagues to support this 
amendment. 

The PRESIDING OFFICER. The Sen-
ator from Alabama is recognized. 

Mr. SESSIONS. Mr. President, I 
thank the Senator for his concern 
about energy policy in America. I share 
that. Those of us who worked for 4 
years on the bankruptcy bill know that 
we need to remain focused on this bill. 

I hope there is some way we can 
avoid having an energy debate delay 
our ability to bring to a conclusion the 
bill that is before us today, the bank-
ruptcy legislation. To date, we have 
been pretty good about that. People 
are bringing their amendments down. 
They have been relevant amendments 
for the most part. Some have not been 
very relevant but at least arguably rel-
evant. I think this one is particularly 
nongermane to the matter before us. 

I want to say with regard to energy 
policy, it has been obvious to me for 
some time that this Nation has been 
operating within a rosy scenario. We 
have blithely gone along, even though 
we have so much more superior tech-
nology today and are so much more ca-
pable of producing energy without any 
environmental damage, virtually no 
environmental damage, and at the 
same time we have been declaring time 
and time again that we will not allow 
energy reserves to be produced. 

One of the reasons is there is a group 
in this country that favors high energy 
prices. This is a no-growth group that 
is not in the mainstream. But every 
time there is an opportunity to bring 
on a new supply of energy, they object. 
It is their joy when prices go up be-
cause they think somehow that will 
cause people to burn less fuel and emit 
less pollutants. They are not concerned 
the average family in Alabama 21⁄2 
years ago maybe spending $100 a month 
for their gasoline bill for their auto-
mobile and now spending $150 is be-
cause we allowed ourselves to become 
increasingly dependent on foreign oil. 

Those OPEC nations got together and 
politically jacked up the price by with-
holding supplies. They are not con-
cerned we can’t bring nuclear power on 
line. That has been blocked in any 
number of different ways leaving us 
now totally dependent for new elec-
tricity generation on natural gas which 
places electric generation in competi-
tion with homeowners. And we are see-
ing huge increases in natural gas prices 
in my State. 

I see the Senator from Maryland. Is 
he prepared to speak on the bank-
ruptcy bill? 
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Mr. SARBANES. I want to speak 

with respect to an amendment that 
was offered a short while ago and is 
still pending before the body. 

Mr. SESSIONS. I would be delighted 
to yield to him, Mr. President, because 
he will be speaking on a pending bank-
ruptcy amendment. 

The PRESIDING OFFICER (Mr. FITZ-
GERALD). The Senator from Maryland is 
recognized. 

AMENDMENT NO. 25 
Mr. SARBANES. Mr. President, I rise 

to speak in favor of the amendment of-
fered just a short while ago by my very 
able colleague from New York, Senator 
SCHUMER, which I cosponsored. I thank 
Senator SCHUMER for his leadership on 
this amendment which seeks to en-
sure—there is some ambiguity—that 
the claims and defenses that would 
have existed with respect to a preda-
tory loan will survive at sale or loan 
and passage through a bankruptcy pro-
ceeding. 

Last year, just to illustrate the di-
mensions of this problem, the New 
York Times and ABC News broke a 
story about a company called First Al-
liance Corporation. First Alliance was 
a predator mortgage lender which en-
gaged in deceptive and fraudulent prac-
tices. 

Like many predatory lenders, First 
Alliance targeted elderly homeowners, 
many of whom were ill, for the hard 
sell. In fact, First Alliance developed a 
script for its lending staff called ‘‘The 
Track,’’ which detailed a set of tricks 
that could be used to distract and de-
ceive trusting homeowners. Indeed, ac-
cording to press accounts, a California 
appeals court found that First Alliance 
‘‘trained its employees to use various 
methods, including deception, to sell 
its services.’’ 

This guidebook to deception is only 
part of the story. Loan officers did not 
disclose, as required by the Truth in 
Lending Act, the true costs of the loan. 
Even where the documents told the 
true story, the loan officers would lie 
to the customer about the meaning of 
the documents. 

This is not an idle or empty accusa-
tion. This is not speculation. One cus-
tomer of First Alliance taped her con-
versation with a loan officer to play for 
her husband later on because she had 
become so confused by the transaction. 
So we know these violations occur. 

Over time, a number of State attor-
neys general started investigating 
First Alliance, and a growing number 
of victims of these practices brought 
suit. 

Under the Truth in Lending Act and 
State fraud and other statutes, the vic-
tims have the right to seek redress 
that makes them whole and in some 
cases to collect damages. Under threat 
from many such lawsuits, First Alli-
ance declared bankruptcy. In other 
words, the company that had engaged 
in these practices, which was now 
being called to account for those prac-
tices by the State attorneys general 
and by those people victimized—uti-

lizing the Truth in Lending Act, and 
State fraud and other statutes—that 
company declared bankruptcy. Other 
subprime predatory lenders engaging in 
similar practices have sought the pro-
tection of bankruptcy courts as the 
suits have piled up. A number of these 
firms have sold their loan portfolios, or 
the servicing rights to their loans, in 
their bankruptcy proceedings. 

What this amendment would do is it 
would ensure that the claims that rest 
against these deceptive and fraudulent 
loans would survive the bankruptcy 
process. It is arguable that that is what 
existing law provides, but it is not al-
together clear. This seeks to make that 
crystal clear. 

The amendment is necessary because 
some are now advancing the argument 
that going through bankruptcy is es-
sentially equivalent to laundering the 
loan; in other words, what was dirty 
going into the bankruptcy proceeding 
comes out clean. But of course what 
that means is that innocent home-
owners who sought a loan, homeowners 
who were tricked and lied to, home-
owners who have legitimate claims to 
relief under existing law, might end up 
without a remedy and might end up 
losing their homes. 

Indeed, one could argue that the cur-
rent ambiguity encourages these lend-
ers to go into bankruptcy. If bank-
ruptcy results in these loans being 
laundered—cleaned up—then those 
loans, those assets, become more valu-
able after bankruptcy than they were 
before. If you can pass them through 
that process and, in effect, block out 
the victims from seeking the remedies 
to which existing law entitles them, 
then the asset is more valuable if it 
passes through the bankruptcy pro-
ceeding. 

Obviously, anyone stopping to think 
about this, even for a moment, would 
conclude that this is wrong. If a con-
sumer has a legitimate claim because a 
loan was made without complying with 
the law, that consumer should be able 
to pursue the claim regardless of 
whether the company that made the 
loan went through bankruptcy or not. 

Indeed, one of the arguments that 
was used earlier today in the debate, in 
opposing the amendment that was of-
fered by Senator DURBIN, was that rem-
edies against predatory, fraudulent, 
and unfair loans already exist in the 
law today. That argument was used to 
say that the Durbin amendment was 
not necessary. The fact of the matter 
is, if we want to ensure that such pro-
tections do in fact exist and that they 
are not wiped out by the bankruptcy 
proceeding, we need to adopt this 
amendment. 

Let me make one final point. This 
amendment does not create any new 
causes of action or create liability 
where none currently exists. All it does 
is, it simply maintains the same claim 
against the loan on both sides of the 
bankruptcy process. So it precludes 
using the bankruptcy process to wipe 
out these claims and remedies that are 

available to the consumer because the 
lender has engaged in predatory and 
fraudulent practices. 

I am very frank to say to you I think 
it is a small but significant step to pro-
viding victims of predatory lending the 
opportunity to obtain a measure of re-
lief with respect to the exploitation 
that has been practiced upon them. 

I urge the adoption of the amend-
ment which Senator SCHUMER offered 
just a short while ago and which is 
pending at the desk along with, as I un-
derstand it, a number of other amend-
ments which will be voted upon later in 
our proceedings. 

Mr. President, I yield the floor. 
Mr. SESSIONS. Will the Senator 

yield? 
Mr. SARBANES. Certainly. 
Mr. SESSIONS. I know the Senator 

is a distinguished member of the Bank-
ing Committee and understands these 
matters far better than I. But this 
deals with a situation in which a lend-
ing institution violated the law in 
making certain loans and was subject 
to lawsuit; is that right? 

Mr. SARBANES. That is right. First 
of all, let me make very clear, the 
number of institutions engaged in 
these kinds of practices is limited. 
They are the worst of the bunch. The 
responsible people in the industry do 
not want these people engaged in these 
kinds of practices. 

But, unfortunately, there are people 
who are really engaged in essentially 
what is a ripoff. And there are some ex-
isting protections against some prac-
tices that are provided in the law, in 
the Truth in Lending Act at the Fed-
eral level and in State fraud statutes, 
so that the victims can bring suit and 
obtain a remedy with respect to the 
way they have been exploited by a 
loan. 

All this amendment says if those 
kinds of business enterprises which 
have engaged in this practice declare 
bankruptcy, they then cannot use the 
bankruptcy proceeding to, in effect, 
erase those claims—in other words, 
take what is a dirty asset, or a dirty 
loan, into bankruptcy and bring it out 
on the other side as a clean loan where 
you then say to the consumer: It’s too 
bad, you just can’t get any recourse be-
cause this loan has gone through the 
bankruptcy process. 

So this would maintain the con-
sumer’s rights that he had going into 
the bankruptcy on the other side. It 
does not add to those rights. Those 
rights are defined by existing law— 
Federal and State—so it would not sub-
stantively expand the recourse, but 
procedurally it would maintain the ex-
isting remedies. 

Mr. SESSIONS. I think I understand 
the goal. And I am sympathetic to 
that. I guess we are wrestling with the 
question, Would it simply come down 
to the fact that you are telling the bor-
rowers who have been abused that if 
they are not able to make their claim, 
before or while the case is in bank-
ruptcy, against that bankrupt estate, 
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under current law it is lost, but under 
your law they could make their claim 
against whoever bought or purchased 
the loan? 

We can talk about it later. We don’t 
want to make assets unsalable. 

Mr. SARBANES. They declare bank-
ruptcy and then they sell these loan 
portfolios or the servicing rights to the 
loans, often in the course of the bank-
ruptcy proceedings. If you allow that 
to happen, then you have an incentive 
for these companies to use the bank-
ruptcy proceeding as a way of cleaning 
up their loans. So they go into bank-
ruptcy, they use the bankruptcy pro-
ceeding to sell them off to somebody, 
but the victim has no recourse. We are 
saying if it goes in as a predatory 
fraudulent loan, the person who has 
been victimized ought not to lose his 
remedy because they can wash it 
through the bankruptcy proceeding. 

Mr. SESSIONS. Does the amendment 
make any difference between a reorga-
nization and a liquidation cir-
cumstance? 

Mr. SARBANES. I don’t think it 
does. I would have to doublecheck and 
let the Senator know. 

Mr. SESSIONS. Is the Senator aware 
of how this could affect Fannie Mae or 
any of those type loans? 

Mr. SARBANES. Any purchaser of 
such loans would have to be on guard 
because they would not be able to take 
them free and clear because the claims 
would stay with the loan. 

Mr. SESSIONS. They would be less 
valuable as an asset to sell. 

Mr. SARBANES. Potentially. 
Mr. SESSIONS. I think I am begin-

ning to comprehend it. I know there 
are very delicate issues involved in 
these matters. It may well be the Sen-
ator has an amendment that would 
benefit us. I will be glad to look at it. 

Mr. SARBANES. I thank the Sen-
ator. 

I yield the floor and suggest the ab-
sence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. LEAHY. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. LEAHY. Mr. President, is there 
an amendment pending? 

The PRESIDING OFFICER. The 
Bingaman amendment No. 28 is now 
pending. 

AMENDMENT NO. 20 
Mr. LEAHY. Mr. President, I ask 

unanimous consent that that be set 
aside and I be allowed to call up 
amendment No. 20 introduced earlier 
this morning on current monthly in-
come. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. The clerk 
will report. 

The legislative clerk read as follows: 
The Senator from Vermont [Mr. LEAHY] 

proposes an amendment numbered 20. 

Mr. LEAHY. Mr. President, I ask 
unanimous consent that reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment (No. 20) is as follows: 
(Purpose: To resolve an ambiguity relating 

to the definition of current monthly income) 
On page 18, beginning on line 9, strike 

‘‘preceding the date of determination’’ and 
insert ‘‘ending on the last day of the cal-
endar month immediately preceding the date 
of the bankruptcy filing’’. 

Mr. LEAHY. Mr. President, this 
amendment clarifies when a debtor’s 
current monthly income should be 
measured. The debtor’s current month-
ly income is the cornerstone of the 
bill’s means test provision which has 
become quite controversial. Whether 
one supports or opposes the means test, 
I think everybody should agree, for or 
against it, that it ought to be as clear-
ly drafted as possible. 

Assuming that passed as it is now, 
my amendment would avoid what I 
think would be unnecessary future liti-
gation or would clarify that currently 
monthly income is measured from the 
last day of the calendar month imme-
diately preceding the bankruptcy fil-
ing. 

Allow me tell you what this means. 
Under the bill’s current language, cur-
rently monthly income could be the 6- 
month period ending on the date the 
debtor’s schedules were prepared, 
which could be a substantial time be-
fore the case was filed, or it could be 
the filing date, or it could be some 
later date, such as the time of a hear-
ing on a motion to convert or dismiss 
the case based on the debtor’s ability 
to pay. So it becomes a moving target. 

Since accuracy of the schedules is of 
vital importance and subject to audit, 
it is important that debtors and their 
counsel be given clear direction as to 
the time on which income must be 
averaged. My amendment would re-
solve the ambiguity so as to deal with 
full calendar months of income data 
and to give a cutoff date prior to the 
bankruptcy filing. As amended, this 
definition would apply to average 
monthly income derived during the 6- 
month period ending on the last day of 
the calendar month immediately pre-
ceding the bankruptcy filing. Every-
body would know where we are. 

That is a relatively simple amend-
ment. I think actually if one looks 
back on this, it would seem to be a 
drafting error. That is why I brought it 
up earlier this morning: more to im-
prove the bill so we are not stuck with 
a bill that, if it does pass, we find our-
selves litigating for the next year or 
two on issues none of us intended, 
whether for or against the bill. 

That is what it is. I hope Senators 
will take a look at it. 

The PRESIDING OFFICER. The Sen-
ator from North Dakota. 

AMENDMENT NO. 29 TO AMENDMENT NO. 20 
Mr. CONRAD. Mr. President, I send 

to the desk an amendment in the sec-
ond degree. 

The PRESIDING OFFICER. The 
clerk will report. 

Mr. SESSIONS. Mr. President, I ob-
ject. 

The PRESIDING OFFICER. The Sen-
ator has that right. 

The clerk will report. 
The legislative clerk read as follows: 
The Senator from North Dakota [Mr. CON-

RAD] proposes an amendment numbered 29 to 
amendment No. 20. 

Mr. SESSIONS. Mr. President, I ask 
unanimous consent that reading of the 
amendment be dispensed with. 

Mr. CONRAD. I object. 
The PRESIDING OFFICER. Objec-

tion is heard. The clerk will continue 
the reading of the amendment. 

The legislative clerk continued the 
reading of the amendment. 

Mr. CONRAD. Mr. President, I ask 
unanimous consent that reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. SESSIONS. I object. 
The PRESIDING OFFICER. Objec-

tion is heard. The clerk will continue 
the reading of the amendment. 

Mr. LEAHY. Mr. President, I ask 
unanimous consent that reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment (No. 29) is as follows: 
(Purpose: To establish an off-budget lockbox 
to strengthen Social Security and Medicare) 

At the end of the amendment No. 20 insert 
the following: 
TITLE ll—SOCIAL SECURITY AND MEDI-

CARE OFF-BUDGET LOCKBOX ACT OF 
2001 

SEC. ll01. SHORT TITLE. 
This title may be cited as the ‘‘Social Se-

curity and Medicare Off-Budget Lockbox Act 
of 2001’’. 
SEC. ll02. STRENGTHENING SOCIAL SECURITY 

POINTS OF ORDER. 
(a) IN GENERAL.—Section 312 of the Con-

gressional Budget Act of 1974 (2 U.S.C. 643) is 
amended by inserting at the end the fol-
lowing: 

‘‘(g) STRENGTHENING SOCIAL SECURITY 
POINT OF ORDER.—It shall not be in order in 
the House of Representatives or the Senate 
to consider a concurrent resolution on the 
budget (or any amendment thereto or con-
ference report thereon) or any bill, joint res-
olution, amendment, motion, or conference 
report that would violate or amend section 
13301 of the Budget Enforcement Act of 
1990.’’. 

(b) SUPER MAJORITY REQUIREMENT.— 
(1) POINT OF ORDER.—Section 904(c)(1) of 

the Congressional Budget Act of 1974 is 
amended by inserting ‘‘312(g),’’ after 
‘‘310(d)(2),’’. 

(2) WAIVER.—Section 904(d)(2) of the Con-
gressional Budget Act of 1974 is amended by 
inserting ‘‘312(g),’’ after ‘‘310(d)(2),’’. 

(c) ENFORCEMENT IN EACH FISCAL YEAR.— 
The Congressional Budget Act of 1974 is 
amended in— 

(1) section 301(a)(7) (2 U.S.C. 632(a)(7)), by 
striking ‘‘for the fiscal year’’ through the pe-
riod and inserting ‘‘for each fiscal year cov-
ered by the resolution’’; and 

(2) section 311(a)(3) (2 U.S.C. 642(a)(3)), by 
striking beginning with ‘‘for the first fiscal 
year’’ through the period and insert the fol-
lowing: ‘‘for any of the fiscal years covered 
by the concurrent resolution.’’. 
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SEC. ll03. MEDICARE TRUST FUND OFF-BUDG-

ET. 
(a) IN GENERAL.— 
(1) GENERAL EXCLUSION FROM ALL BUDG-

ETS.—Title III of the Congressional Budget 
Act of 1974 is amended by adding at the end 
the following: 

‘‘EXCLUSION OF MEDICARE TRUST FUND FROM 
ALL BUDGETS 

‘‘SEC. 316. (a) EXCLUSION OF MEDICARE 
TRUST FUND FROM ALL BUDGETS.—Notwith-
standing any other provision of law, the re-
ceipts and disbursements of the Federal Hos-
pital Insurance Trust Fund shall not be 
counted as new budget authority, outlays, 
receipts, or deficit or surplus for purposes 
of— 

‘‘(1) the budget of the United States Gov-
ernment as submitted by the President; 

‘‘(2) the congressional budget; or 
‘‘(3) the Balanced Budget and Emergency 

Deficit Control Act of 1985. 
‘‘(b) STRENGTHENING MEDICARE POINT OF 

ORDER.—It shall not be in order in the House 
of Representatives or the Senate to consider 
a concurrent resolution on the budget (or 
any amendment thereto or conference report 
thereon) or any bill, joint resolution, amend-
ment, motion, or conference report that 
would violate or amend this section.’’. 

(2) SUPER MAJORITY REQUIREMENT.— 
(A) POINT OF ORDER.—Section 904(c)(1) of 

the Congressional Budget Act of 1974 is 
amended by inserting ‘‘316,’’ after ‘‘313,’’. 

(B) WAIVER.—Section 904(d)(2) of the Con-
gressional Budget Act of 1974 is amended by 
inserting ‘‘316,’’ after ‘‘313,’’. 

(b) EXCLUSION OF MEDICARE TRUST FUND 
FROM CONGRESSIONAL BUDGET.—Section 
301(a) of the Congressional Budget Act of 1974 
(2 U.S.C. 632(a)) is amended by adding at the 
end the following: ‘‘The concurrent resolu-
tion shall not include the outlays and rev-
enue totals of the Federal Hospital Insurance 
Trust Fund in the surplus or deficit totals 
required by this subsection or in any other 
surplus or deficit totals required by this 
title.’’ 

(c) BUDGET TOTALS.—Section 301(a) of the 
Congressional Budget Act of 1974 (2 U.S.C. 
632(a)) is amended by inserting after para-
graph (7) the following: 

‘‘(8) For purposes of Senate enforcement 
under this title, revenues and outlays of the 
Federal Hospital Insurance Trust Fund for 
each fiscal year covered by the budget reso-
lution.’’. 

(d) BUDGET RESOLUTIONS.—Section 301(i) of 
the Congressional Budget Act of 1974 (2 
U.S.C. 632(i)) is amended by— 

(1) striking ‘‘SOCIAL SECURITY POINT OF 
ORDER.—It shall’’ and inserting ‘‘SOCIAL SE-
CURITY AND MEDICARE POINTS OF ORDER.— 

‘‘(1) SOCIAL SECURITY.—It shall’’; and 
(2) inserting at the end the following: 
‘‘(2) MEDICARE.—It shall not be in order in 

the House of Representatives or the Senate 
to consider any concurrent resolution on the 
budget (or amendment, motion, or con-
ference report on the resolution) that would 
cause a decrease in surpluses or an increase 
in deficits of the Federal Hospital Insurance 
Trust Fund in any of the fiscal years covered 
by the concurrent resolution.’’. 

(e) MEDICARE FIREWALL.—Section 311(a) of 
the Congressional Budget Act of 1974 (2 
U.S.C. 642(a)) is amended by adding after 
paragraph (3), the following: 

‘‘(4) ENFORCEMENT OF MEDICARE LEVELS IN 
THE SENATE.—After a concurrent resolution 
on the budget is agreed to, it shall not be in 
order in the Senate to consider any bill, 
joint resolution, amendment, motion, or con-
ference report that would cause a decrease in 
surpluses or an increase in deficits of the 
Federal Hospital Insurance Trust Fund in 
any year relative to the levels set forth in 
the applicable resolution.’’. 

(f) BASELINE TO EXCLUDE HOSPITAL INSUR-
ANCE TRUST FUND.—Section 257(b)(3) of the 
Balanced Budget and Emergency Deficit 
Control Act of 1985 is amended by striking 
‘‘shall be included in all’’ and inserting 
‘‘shall not be included in any’’. 

(g) MEDICARE TRUST FUND EXEMPT FROM 
SEQUESTERS.—Section 255(g)(1)(B) of the Bal-
anced Budget and Emergency Deficit Control 
Act of 1985 is amended by adding at the end 
the following: 

‘‘Medicare as funded through the Federal 
Hospital Insurance Trust Fund.’’. 

(h) BUDGETARY TREATMENT OF HOSPITAL IN-
SURANCE TRUST FUND.—Section 710(a) of the 
Social Security Act (42 U.S.C. 911(a)) is 
amended— 

(1) by striking ‘‘and’’ the second place it 
appears and inserting a comma; and 

(2) by inserting after ‘‘Federal Disability 
Insurance Trust Fund’’ the following: ‘‘, Fed-
eral Hospital Insurance Trust Fund’’. 
SEC. ll04. PREVENTING ON-BUDGET DEFICITS. 

(a) POINTS OF ORDER TO PREVENT ON-BUDG-
ET DEFICITS.—Section 312 of the Congres-
sional Budget Act of 1974 (2 U.S.C. 643) is 
amended by adding at the end the following: 

‘‘(h) POINTS OF ORDER TO PREVENT ON- 
BUDGET DEFICITS.— 

‘‘(1) CONCURRENT RESOLUTIONS ON THE BUDG-
ET.—It shall not be in order in the House of 
Representatives or the Senate to consider 
any concurrent resolution on the budget, or 
conference report thereon or amendment 
thereto, that would cause or increase an on- 
budget deficit for any fiscal year. 

‘‘(2) SUBSEQUENT LEGISLATION.—It shall not 
be in order in the House of Representatives 
or the Senate to consider any bill, joint reso-
lution, amendment, motion, or conference 
report if— 

‘‘(A) the enactment of that bill or resolu-
tion as reported; 

‘‘(B) the adoption and enactment of that 
amendment; or 

‘‘(C) the enactment of that bill or resolu-
tion in the form recommended in that con-
ference report, 
would cause or increase an on-budget deficit 
for any fiscal year.’’. 

(b) SUPER MAJORITY REQUIREMENT.— 
(1) POINT OF ORDER.—Section 904(c)(1) of 

the Congressional Budget Act of 1974 is 
amended by inserting ‘‘312(h),’’ after 
‘‘312(g),’’. 

(2) WAIVER.—Section 904(d)(2) of the Con-
gressional Budget Act of 1974 is amended by 
inserting ‘‘312(h),’’ after ‘‘312(g),’’. 

Mr. SESSIONS. Mr. President, I sug-
gest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. BOND. Mr. President, I ask unan-
imous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

AMENDMENT NO. 26 
Mr. BOND. Mr. President, I thank my 

colleagues for allowing me to go for-
ward. I apologize. We have several 
markups going on today, and I was un-
able to be here to discuss the small 
business bankruptcy provision. 

My colleague and friend, Senator 
KERRY of Massachusetts, offered an 
amendment which would delete the 
small business changes in chapter 11 
and replace them with a study of the 
factors that cause small businesses to 
enter into bankruptcy and any changes 
to chapter 11 that might be appro-
priate. 

At first blush, the amendment would 
not appear to be a problem. Senator 
KERRY and I have worked together in 
the Small Business Committee on 
many things over the years. We take a 
great deal of pride in the fact that as-
sisting small business has generally re-
ceived overwhelming bipartisan sup-
port in this body. 

I find some problems with the amend-
ment and with the proposal requested 
by the distinguished Senator from Mas-
sachusetts because the report that he 
seeks actually has already occurred. 
Approximately 4 years ago, the Na-
tional Bankruptcy Review Commission 
conducted a wide-ranging study of how 
well the bankruptcy code was working. 
There was a small business working 
group on the commission that looked 
particularly at chapter 11 and made an 
assessment of how well the chapter was 
serving small business debtors and 
creditors. 

The small business provisions in this 
bill are a result of that study, that 
work, and the recommendations of the 
working group of that commission. 

Let’s remember that under chapter 
11, the debtor is still managing a busi-
ness during the bankruptcy proceeding. 
The small business working group 
found that in too many small business 
cases, there are no strong creditors 
committees to oversee how the debtors 
are managing the company, and the 
courts are not doing an adequate job of 
overseeing the debtors. 

As a result, the working group noted 
that chapter 11 debtors often lived 
under the protection of the bankruptcy 
code literally for years, often without 
providing any meaningful return to un-
secured creditors and diminishing their 
assets in the process. Accordingly, the 
commission recommended chapter 11 
be amended in two principal ways. 

First, there should be standard re-
ports filed with the courts on a regular 
basis so that courts can follow how a 
debtor is progressing in bankruptcy. 

Second, there should be presumptive 
plan filing and plan confirmation dead-
lines specifically tailored to fit the 
needs of small business cases. If these 
deadlines cannot be met, the commis-
sion recommended that the bankruptcy 
court hold a factfinding hearing. In 
that hearing, the court can look at all 
the evidence and determine whether a 
small business is likely to be able to 
confirm a plan of reorganization within 
a reasonable period of time. 

The intent of the provisions is not to 
eliminate a small business’ ability to 
reorganize or to place restrictive re-
quirements on it. It is merely a proce-
dure that would permit courts to re-
view on a regular basis the progress of 
a small business attempting to reorga-
nize so that the court can step in if it 
appears that the small business does 
not have a realistic ability to reorga-
nize. 

The establishment of such a process 
is important for small business. First, 
the small business provisions establish 
standard disclosure statements and 
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debtor reporting requirements that 
will assist small businesses entering 
chapter 11. These provisions have been 
widely supported as dramatically im-
proving the chapter 11 process with 
small business debtors. Standard re-
quirements will get rid of what is now 
a costly burden on small business debt-
ors to draft from scratch a reorga-
nizing plan and a prospectus-type dis-
closure statement. 

In other words, what is in the bill, 
what would be stricken by this amend-
ment, actually does simplify the proc-
ess significantly for the small business. 

One must remember that small busi-
nesses are on both sides of bank-
ruptcies in this country; they are both 
creditors and debtors. Small business 
creditors are significantly harmed if 
their fellow small business debtors, 
who do not have a realistic opportunity 
to reorganize, languish in bankruptcy 
while their assets deteriorate. These 
small business creditors will receive 
significantly less on their claims and 
are substantially harmed. 

One of the most important points I 
can make on this is, if there is no pro-
tection for small business creditors, 
then there is likely to be no credit for 
small businesses. Let us go back and 
think about that a minute. 

If a small business that gets into 
trouble cannot go into bankruptcy, and 
if there is no means for the creditor to 
realize something from the assets of 
the debtor or get some reasonable plan 
of accommodation, then the creditor, 
the lender, is at risk of losing perhaps 
the entire loan to the small business. 
That is why I say if you do not have a 
reasonable bankruptcy procedure, then 
you are going to curtail the avail-
ability of credit. 

We have seen in other countries 
where they do not have good bank-
ruptcy provisions that treat fairly the 
debtors, the creditors, and all other in-
terested parties, and they have a very 
difficult time getting credit for the 
businesses. 

The committee has worked hard, fol-
lowing the commission to study bank-
ruptcy and the work of the small busi-
ness working group, to come up with 
provisions that are reasonable. These 
provisions in this bill are designed to 
facilitate the proceeding without im-
posing undue burdens. That is why I 
am advised that the National Federa-
tion of Independent Businesses, the Na-
tional Association of Credit Managers, 
and the U.S. Chamber of Commerce op-
pose this amendment. 

They recognize if you inhibit the 
ability of small business creditors to 
get relief, you will make it much less 
likely that creditors supply the credit 
for small business needs. 

Lastly, I point out that Congress has 
approved these provisions several 
times. These provisions have been in 
the bankruptcy bill in one form or an-
other since the 105th Congress and have 
been amended during that time. My 
colleague from Massachusetts amended 
the provisions last Congress signifi-

cantly to increase the amount of time 
a small business has to file a reorga-
nization plan under chapter 11. 

I hope we can all agree we need an 
approach that is balanced between 
small business debtors and creditors. 
We should permit every small business 
that gets into credit trouble to have 
the ability to reorganize. That is what 
these provisions are intended to do. 
That is why I ask my colleagues to op-
pose this amendment. 

I suggest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The assistant legislative clerk pro-

ceeded to call the roll. 
Mr. CONRAD. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

Mr. SESSIONS. I object. 
The PRESIDING OFFICER. The ob-

jection is heard. The clerk will con-
tinue to call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. SESSIONS. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. SESSIONS. Mr. President, I ask 
unanimous consent that amendment 
No. 29 be modified to be considered a 
first-degree amendment and laid aside. 

I further ask consent that it now be 
in order for Senator SESSIONS to offer 
an amendment relating to lockbox, and 
that following the reporting by the 
clerk, Senator CONRAD be recognized, 
and following his remarks, Senator 
DOMENICI, or his designee be recog-
nized. I further ask consent that no 
amendments be in order to either 
amendment, and that following Mon-
day’s debate the amendments be laid 
aside until the hour of 2:15 p.m. on 
Tuesday, and there be 30 minutes for 
closing remarks on the issue to be 
equally divided in the usual form on 
Tuesday. 

I further ask consent that the Senate 
proceed to a vote in relation to amend-
ment No. 29, to be followed by a vote in 
relation to the second lockbox amend-
ment, beginning at 2:45 p.m. Tuesday. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. REID. Reserving the right to ob-
ject, Mr. President, I say to the acting 
leader, the manager of the bill—I have 
a couple points of clarification. We are 
concerned about being in session Fri-
day. I understand the leader is not 
available. We hope that we can work 
that out prior to when we close tonight 
because Senator CONRAD wants to be 
able to talk on this amendment tomor-
row, in addition to Monday. 

It is my understanding there will be 
a separate agreement later today to 
stack some votes Tuesday morning on 
the amendments that are now pending; 
is that right? 

Mr. SESSIONS. If we can get an over-
all agreement, which we have been 
seeking, an agreed-upon list of amend-
ments, which has not yet been forth-

coming, which is critical to final dis-
position of this bill. 

Mr. REID. I am quite confident by 
the end of the vote we will be able to 
have a finite list of amendments to 
give to you and the leader. The last 
thing: Is this going to be the last vote 
of the day? We have had a number of 
inquiries in the Cloakroom. 

Mr. SESSIONS. I think it hinges on 
the same problem. If we don’t have on 
overall agreement, there might be 
more votes. 

Mr. REID. That sounds pretty weak. 
On behalf of Senator LEAHY, we are 
doing our best to move this legislation 
along. We appreciate the cooperation 
of the majority in allowing this matter 
to go forward on this basis. We feel 
with the time we have spent doing this, 
we could have gone forward with the 
amendment and be at the same place 
we are. Having said that, we have no 
objection to the unanimous consent 
agreement. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Amendment No. 29, as modified, is as 
follows: 

AMENDMENT NO. 29, AS MODIFIED 

(Purpose: To establish an off-budget lockbox 
to strengthen Social Security and Medicare) 

At the end of the bill insert the following: 

TITLE XX—SOCIAL SECURITY AND MEDI-
CARE OFF-BUDGET LOCKBOX ACT OF 
2001 

SEC. ll01. SHORT TITLE. 

This title may be cited as the ‘‘Social Se-
curity and Medicare Off-Budget Lockbox Act 
of 2001’’. 
SEC. ll02. STRENGTHENING SOCIAL SECURITY 

POINTS OF ORDER. 

(a) IN GENERAL.—Section 312 of the Con-
gressional Budget Act of 1974 (2 U.S.C. 643) is 
amended by inserting at the end the fol-
lowing: 

‘‘(g) STRENGTHENING SOCIAL SECURITY 
POINT OF ORDER.—It shall not be in order in 
the House of Representatives or the Senate 
to consider a concurrent resolution on the 
budget (or any amendment thereto or con-
ference report thereon) or any bill, joint res-
olution, amendment, motion, or conference 
report that would violate or amend section 
13301 of the Budget Enforcement Act of 
1990.’’. 

(b) SUPER MAJORITY REQUIREMENT.— 
(1) POINT OF ORDER.—Section 904(c)(1) of 

the Congressional Budget Act of 1974 is 
amended by inserting ‘‘312(g),’’ after 
‘‘310(d)(2),’’. 

(2) WAIVER.—Section 904(d)(2) of the Con-
gressional Budget Act of 1974 is amended by 
inserting ‘‘312(g),’’ after ‘‘310(d)(2),’’. 

(c) ENFORCEMENT IN EACH FISCAL YEAR.— 
The Congressional Budget Act of 1974 is 
amended in— 

(1) section 301(a)(7) (2 U.S.C. 632(a)(7)), by 
striking ‘‘for the fiscal year’’ through the pe-
riod and inserting ‘‘for each fiscal year cov-
ered by the resolution’’; and 

(2) section 311(a)(3) (2 U.S.C. 642(a)(3)), by 
striking beginning with ‘‘for the first fiscal 
year’’ through the period and insert the fol-
lowing: ‘‘for any of the fiscal years covered 
by the concurrent resolution.’’. 
SEC. ll03. MEDICARE TRUST FUND OFF-BUDG-

ET. 

(a) IN GENERAL.— 
(1) GENERAL EXCLUSION FROM ALL BUDG-

ETS.—Title III of the Congressional Budget 
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Act of 1974 is amended by adding at the end 
the following: 

‘‘EXCLUSION OF MEDICARE TRUST FUND FROM 
ALL BUDGETS 

‘‘SEC. 316. (a) EXCLUSION OF MEDICARE 
TRUST FUND FROM ALL BUDGETS.—Notwith-
standing any other provision of law, the re-
ceipts and disbursements of the Federal Hos-
pital Insurance Trust Fund shall not be 
counted as new budget authority, outlays, 
receipts, or deficit or surplus for purposes 
of— 

‘‘(1) the budget of the United States Gov-
ernment as submitted by the President; 

‘‘(2) the congressional budget; or 
‘‘(3) the Balanced Budget and Emergency 

Deficit Control Act of 1985. 
‘‘(b) STRENGTHENING MEDICARE POINT OF 

ORDER.—It shall not be in order in the House 
of Representatives or the Senate to consider 
a concurrent resolution on the budget (or 
any amendment thereto or conference report 
thereon) or any bill, joint resolution, amend-
ment, motion, or conference report that 
would violate or amend this section.’’. 

(2) SUPER MAJORITY REQUIREMENT.— 
(A) POINT OF ORDER.—Section 904(c)(1) of 

the Congressional Budget Act of 1974 is 
amended by inserting ‘‘316,’’ after ‘‘313,’’. 

(B) WAIVER.—Section 904(d)(2) of the Con-
gressional Budget Act of 1974 is amended by 
inserting ‘‘316,’’ after ‘‘313,’’. 

(b) EXCLUSION OF MEDICARE TRUST FUND 
FROM CONGRESSIONAL BUDGET.—Section 
301(a) of the Congressional Budget Act of 1974 
(2 U.S.C. 632(a)) is amended by adding at the 
end the following: ‘‘The concurrent resolu-
tion shall not include the outlays and rev-
enue totals of the Federal Hospital Insurance 
Trust Fund in the surplus or deficit totals 
required by this subsection or in any other 
surplus or deficit totals required by this 
title.’’ 

(c) BUDGET TOTALS.—Section 301(a) of the 
Congressional Budget Act of 1974 (2 U.S.C. 
632(a)) is amended by inserting after para-
graph (7) the following: 

‘‘(8) For purposes of Senate enforcement 
under this title, revenues and outlays of the 
Federal Hospital Insurance Trust Fund for 
each fiscal year covered by the budget reso-
lution.’’. 

(d) BUDGET RESOLUTIONS.—Section 301(i) of 
the Congressional Budget Act of 1974 (2 
U.S.C. 632(i)) is amended by— 

(1) striking ‘‘SOCIAL SECURITY POINT OF 
ORDER.—It shall’’ and inserting ‘‘SOCIAL SE-
CURITY AND MEDICARE POINTS OF ORDER.— 

‘‘(1) SOCIAL SECURITY.—It shall’’; and 
(2) inserting at the end the following: 
‘‘(2) MEDICARE.—It shall not be in order in 

the House of Representatives or the Senate 
to consider any concurrent resolution on the 
budget (or amendment, motion, or con-
ference report on the resolution) that would 
cause a decrease in surpluses or an increase 
in deficits of the Federal Hospital Insurance 
Trust Fund in any of the fiscal years covered 
by the concurrent resolution.’’. 

(e) MEDICARE FIREWALL.—Section 311(a) of 
the Congressional Budget Act of 1974 (2 
U.S.C. 642(a)) is amended by adding after 
paragraph (3), the following: 

‘‘(4) ENFORCEMENT OF MEDICARE LEVELS IN 
THE SENATE.—After a concurrent resolution 
on the budget is agreed to, it shall not be in 
order in the Senate to consider any bill, 
joint resolution, amendment, motion, or con-
ference report that would cause a decrease in 
surpluses or an increase in deficits of the 
Federal Hospital Insurance Trust Fund in 
any year relative to the levels set forth in 
the applicable resolution.’’. 

(f) BASELINE TO EXCLUDE HOSPITAL INSUR-
ANCE TRUST FUND.—Section 257(b)(3) of the 
Balanced Budget and Emergency Deficit 
Control Act of 1985 is amended by striking 

‘‘shall be included in all’’ and inserting 
‘‘shall not be included in any’’. 

(g) MEDICARE TRUST FUND EXEMPT FROM 
SEQUESTERS.—Section 255(g)(1)(B) of the Bal-
anced Budget and Emergency Deficit Control 
Act of 1985 is amended by adding at the end 
the following: 

‘‘Medicare as funded through the Federal 
Hospital Insurance Trust Fund.’’. 

(h) BUDGETARY TREATMENT OF HOSPITAL IN-
SURANCE TRUST FUND.—Section 710(a) of the 
Social Security Act (42 U.S.C. 911(a)) is 
amended— 

(1) by striking ‘‘and’’ the second place it 
appears and inserting a comma; and 

(2) by inserting after ‘‘Federal Disability 
Insurance Trust Fund’’ the following: ‘‘, Fed-
eral Hospital Insurance Trust Fund’’. 
SEC. ll04. PREVENTING ON-BUDGET DEFICITS. 

(a) POINTS OF ORDER TO PREVENT ON-BUDG-
ET DEFICITS.—Section 312 of the Congres-
sional Budget Act of 1974 (2 U.S.C. 643) is 
amended by adding at the end the following: 

‘‘(h) POINTS OF ORDER TO PREVENT ON- 
BUDGET DEFICITS.— 

‘‘(1) CONCURRENT RESOLUTIONS ON THE BUDG-
ET.—It shall not be in order in the House of 
Representatives or the Senate to consider 
any concurrent resolution on the budget, or 
conference report thereon or amendment 
thereto, that would cause or increase an on- 
budget deficit for any fiscal year. 

‘‘(2) SUBSEQUENT LEGISLATION.—It shall not 
be in order in the House of Representatives 
or the Senate to consider any bill, joint reso-
lution, amendment, motion, or conference 
report if— 

‘‘(A) the enactment of that bill or resolu-
tion as reported; 

‘‘(B) the adoption and enactment of that 
amendment; or 

‘‘(C) the enactment of that bill or resolu-
tion in the form recommended in that con-
ference report, 
would cause or increase an on-budget deficit 
for any fiscal year.’’. 

(b) SUPER MAJORITY REQUIREMENT.— 
(1) POINT OF ORDER.—Section 904(c)(1) of 

the Congressional Budget Act of 1974 is 
amended by inserting ‘‘312(h),’’ after 
‘‘312(g),’’. 

(2) WAIVER.—Section 904(d)(2) of the Con-
gressional Budget Act of 1974 is amended by 
inserting ‘‘312(h),’’ after ‘‘312(g),’’. 

Mr. SESSIONS. Mr. President, I ask 
unanimous consent that a vote occur 
in relation to the Kerry amendment 
No. 26 relative to small business at 3:30 
p.m. today and that no second-degree 
amendments or further debate be in 
order prior to the vote. 

Finally, I ask consent that there be 
10 minutes equally divided in the usual 
form prior to the vote in relation to 
the Kerry amendment. 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, it is so ordered. 
AMENDMENT NO. 32 

Mr. SESSIONS. Mr. President, I send 
to the desk an amendment to establish 
a procedure to safeguard the surpluses 
of the Social Security and Medicare 
hospital insurance trust fund. 

The PRESIDING OFFICER. The 
clerk will report. 

The legislative clerk read as follows: 
The Senator from Alabama [Mr. SESSIONS] 

proposes an amendment numbered 32. 

Mr. REID. Mr. President, I ask unan-
imous consent that the reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
(Purpose: To establish a procedure to safe-

guard the surpluses of the Social Security 
and Medicare hospital insurance trust 
funds) 
At the end of the bill insert the following: 

SECTION 1. SHORT TITLE. 
This Act may be cited as the ‘‘Social Secu-

rity and Medicare Lock-Box Act of 2001.’’ 
SEC. 2. FINDINGS AND PURPOSE. 

(a) FINDINGS.—The Congress finds that— 
(1) the Balanced Budget Act of 1997 and 

strong economic growth have ended decades 
of deficit spending; 

(2) the Government is able to meet its cur-
rent obligations without using the social se-
curity and medicare surpluses; 

(3) fiscal pressures will mount as an aging 
population increases the Government’s obli-
gations to provide retirement income and 
health services; 

(4) social security and medicare hospital 
insurance surpluses should be used to reduce 
the debt held by the public until legislation 
is enacted that reforms Social Security and 
Medicare; 

(5) preserving the social security and medi-
care hospital insurance surpluses would re-
store confidence in the long-term financial 
integrity of social security and medicare; 
and 

(6) strengthening the Government’s fiscal 
position through debt reduction would in-
crease national savings, promote economic 
growth, and reduce its interest payments. 

(b) PURPOSE.—It is the purpose of this Act 
to— 

(1) prevent the surpluses of the social secu-
rity and medicare hospital insurance trust 
funds from being used for any purpose other 
than providing retirement and health secu-
rity; and 

(2) use such surpluses to pay down the na-
tional debt until such time as medicare and 
social security legislation is enacted. 
SEC. 3. PROTECTION OF SOCIAL SECURITY AND 

MEDICARE SURPLUSES. 
(a) PROTECTION OF SOCIAL SECURITY AND 

MEDICARE SURPLUSES.—Title III of the Con-
gressional Budget Act of 1974 is amended by 
adding at the end the following new section: 

‘‘LOCK-BOX FOR SOCIAL SECURITY AND 
HOSPITAL INSURANCE SURPLUSES 

‘‘SEC. 316. (a) LOCK-BOX FOR SOCIAL SECU-
RITY AND HOSPITAL INSURANCE SURPLUSES.— 

‘‘(1) CONCURRENT RESOLUTIONS ON THE BUDG-
ET.— 

‘‘(A) IN GENERAL.—It shall not be in order 
in the House of Representatives or the Sen-
ate to consider any concurrent resolution on 
the budget, or an amendment thereto or con-
ference report thereon, that would set forth 
a surplus for any fiscal year that is less than 
the surplus of the Federal Hospital Insurance 
Trust Fund for that fiscal year. 

‘‘(B) EXCEPTION.—(i) Subparagraph (A) 
shall not apply to the extent that a violation 
of such subparagraph would result from an 
assumption in the resolution, amendment, or 
conference report, as applicable, of an in-
crease in outlays or a decrease in revenue 
relative to the baseline underlying that reso-
lution for social security reform legislation 
or medicare reform legislation for any such 
fiscal year. 

‘‘(ii) If a concurrent resolution on the 
budget, or an amendment thereto or con-
ference report thereon, would be in violation 
of subparagraph (A) because of an assump-
tion of an increase in outlays or a decrease 
in revenue relative to the baseline under-
lying that resolution for social security re-
form legislation or medicare reform legisla-
tion for any such fiscal year, then that reso-
lution shall include a statement identifying 
any such increase in outlays or decrease in 
revenue. 

VerDate Mar 15 2010 03:15 Dec 20, 2013 Jkt 081600 PO 00000 Frm 00032 Fmt 0624 Sfmt 0634 J:\ODA425\1997-2008-FILES-4-SS-PROJECT\2001-SENATE-REC-FILES\RECFILES-NEW\Sm
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATE S2049 March 8, 2001 
‘‘(2) SPENDING AND TAX LEGISLATION.— 
‘‘(A) IN GENERAL.—It shall not be in order 

in the House of Representatives or the Sen-
ate to consider any bill, joint resolution, 
amendment, motion, or conference report 
if— 

‘‘(i) the enactment of that bill or resolu-
tion, as reported; 

‘‘(ii) the adoption and enactment of that 
amendment; or 

‘‘(iii) the enactment of that bill or resolu-
tion in the form recommended in that con-
ference report. 
would cause the surplus for any fiscal year 
covered by the most recently agreed to con-
current resolution on the budget to be less 
than the surplus of the Federal Hospital In-
surance Trust Fund for that fiscal year. 

‘‘(B) EXCEPTION.—Subparagraph (A) shall 
not apply to social security reform legisla-
tion or medicare reform legislation. 

‘‘(b) ENFORCEMENT.— 
‘‘(1) BUDGETARY LEVELS WITH RESPECT TO 

CONCURRENT RESOLUTIONS ON THE BUDGET.— 
For purposes of enforcing any point of order 
under subsection (a)(1), the surplus for any 
fiscal year shall be— 

‘‘(A) the levels set forth in the later of the 
concurrent resolution on the budget, as re-
ported, or in the conference report on the 
concurrent resolution on the budget; and 

‘‘(B) adjusted to the maximum extent al-
lowable under all procedures that allow 
budgetary aggregates to be adjusted for leg-
islation that would cause a decrease in the 
surplus for any fiscal year covered by the 
concurrent resolution on the budget (other 
than procedures described in paragraph 
(2)(A)(ii)). 

(2) CURRENT LEVELS WITH RESPECT TO 
SPENDING AND TAX LEGISLATION.— 

‘‘(A) IN GENERAL.—For purposes of enforc-
ing subsection (a)(2), the current levels of 
the surplus for any fiscal year shall be— 

‘‘(i) calculated using the following assump-
tions— 

‘‘(I) direct spending and revenue levels at 
the baseline levels underlying the most re-
cently agreed to concurrent resolution on 
the budget; and 

‘(II) for the budget year, discretionary 
spending levels at current law levels and, for 
outyears, discretionary spending levels at 
the baseline levels underlying the most re-
cently agreed to concurrent resolution on 
the budget; and 

‘‘(ii) adjusted for changes in the surplus 
levels set forth in the most recently agreed 
to concurrent resolution on the budget pur-
suant to procedures in such resolution that 
authorize adjustments in budgetary aggre-
gates for updated economic and technical as-
sumptions in the mid-session report of the 
Director of the Congressional Budget Office. 
Such revisions shall be included in the first 
current level report on the congressional 
budget submitted for publication in the Con-
gressional Record after the release of such 
mid-session report. 

‘‘(B) BUDGETARY TREATMENT.—Outlays (or 
receipts) for any fiscal year resulting from 
social security or medicare reform legisla-
tion in excess of the amount of outlays (or 
less than the amount of receipts) for that fis-
cal year set forth in the most recently 
agreed to concurrent resolution on the budg-
et or the section 302(a) allocation for such 
legislation, as applicable, shall not be taken 
into account for purposes of enforcing any 
point of order under subsection (a)(2). 

‘‘(3) DISCLOSURE OF HI SURPLUS.—For pur-
poses of enforcing any point of order under 
subsection (a), the surplus of the Federal 
Hospital Insurance Trust Fund for a fiscal 
year shall be the levels set forth in the later 
of the report accompanying the concurrent 
resolution on the budget (or, in the absence 

of such a report, placed in the Congressional 
Record prior to the consideration of such 
resolution) or in the joint explanatory state-
ment of managers accompanying such reso-
lution. 

‘‘(c) ADDITIONAL CONTENT OF REPORTS AC-
COMPANYING BUDGET RESOLUTIONS AND OF 
JOINT EXPLANATORY STATEMENTS.—The re-
port accompanying any concurrent resolu-
tion on the budget and the joint explanatory 
statement accompanying the conference re-
port on each such resolution shall include 
the levels of the surplus in the budget for 
each fiscal year set forth in such resolution 
and of the surplus or deficit in the Federal 
Hospital Insurance Trust Fund, calculated 
using the assumptions set forth in sub-
section (b)(2)(A). 

‘‘(d) DEFINITIONS.—As used in this section: 
‘‘(1) The term ‘medicare reform legislation’ 

means a bill or a joint resolution to save 
Medicare that includes a provision stating 
the following: ‘For purposes of section 316(a) 
of the Congressional Budget Act of 1974, this 
Act constitutes medicare reform legislation. 

‘‘(2) The term ‘social reform legislation’ 
means a bill or a joint resolution to save so-
cial security that includes a provision stat-
ing the following: ‘For purposes of section 
316(a) of the Congressional Budget Act of 
1974, this Act constitutes social security re-
form legislation.’. 

‘‘(e) WAIVER AND APPEAL.—Subsection (a) 
may be waived or suspended in the Senate 
only by an affirmative vote of three-fifths of 
the Members, duly chosen and sworn. An af-
firmative vote of three-fifths of the Members 
of the Senate, duly chosen and sworn, shall 
be required in the Senate to sustain an ap-
peal of the ruling of the Chair on a point of 
order raised under this section. 

‘‘(f) EFFECTIVE DATE.—This section shall 
cease to have any force or effect upon the en-
actment of social security reform legislation 
and medicare reform legislation.’’ 

(b) CONFORMING AMENDMENT.—The item re-
lating to section 316 in the table of contents 
set forth in section 1(b) of the Congressional 
Budget and Impoundment Control Act of 1974 
is amended to read as follows: 
‘‘Sec. 316. Lock-box for social security and 

hospital insurance surpluses.’’. 
SEC. 4. PRESIDENT’S BUDGET. 

(a) PROTECTION OF SOCIAL SECURITY AND 
MEDICARE SURPLUSES.—If the budget of the 
United States Government submitted by the 
President under section 1105(a) of title 31, 
United States Code, recommends an on-budg-
et surplus for any fiscal year that is less 
than the surplus of the Federal Hospital In-
surance Trust Fund for that fiscal year, then 
it shall include a detailed proposal for social 
security reform legislation or medicare re-
form legislation. 

(b) EFFECTIVE DATE.—Subsection (a) shall 
cease to have any force or effect upon the en-
actment of social security reform legislation 
and medicare reform legislation as defined 
by section 316(d) of the Congressional Budget 
Act of 1974. 

AMENDMENT NO. 29, AS MODIFIED 
The PRESIDING OFFICER. Under 

the order, the Senator from North Da-
kota is recognized next. 

Mr. CONRAD. Mr. President, the 
amendment I have sent to the desk is 
an amendment to provide protection to 
both the Social Security trust fund 
surplus and the Medicare Hospital In-
surance Trust Fund surplus. Mr. Presi-
dent, this is legislation I offered last 
year that passed the Senate on a bipar-
tisan basis with 60 votes. 

I hope that again this year we can 
send a very strong signal in this body 

that we fully intend to protect the So-
cial Security and Medicare trust funds; 
that we intend to establish a lockbox 
to wall off those trust funds from being 
used for any other purpose; that we 
would assure the American people that 
the Social Security trust fund and the 
Medicare Trust Fund will not be raid-
ed, will not be used for other spending, 
will not be used for any other purpose, 
will not be used for a tax cut; that we 
will assure those who are the bene-
ficiaries of Social Security and Medi-
care—those who make payments to 
those programs—that the money they 
have paid in will be used for the pur-
poses intended. 

This amendment, very simply, takes 
the Medicare Hospital Insurance trust 
fund completely off budget the same 
way we have protected the Social Secu-
rity fund. It would add points of order 
to ensure that neither Social Security 
nor Medicare surpluses could be used 
for any other purpose. 

As you know, Social Security is al-
ready off budget. This amendment 
would treat the Medicare Trust Fund 
the same way as we already treat the 
Social Security trust funds. It would 
also create points of order against any 
legislation that would reduce the Medi-
care Hospital Insurance trust fund sur-
pluses. Similar points of order already 
apply to Social Security. 

In addition, the amendment 
strengthens existing rules that protect 
Social Security. For example, we es-
tablish a point of order protecting So-
cial Security’s off-budget status. Our 
amendment also includes a point of 
order protecting Social Security sur-
pluses in every year covered by a budg-
et resolution, which is a strengthening 
over current law. Again, this is largely, 
almost entirely, the amendment that 
passed the Senate Chamber last year 
with 60 votes, and it was a strong bi-
partisan vote. 

Many of us believe we should not raid 
the Social Security and Medicare trust 
funds, period. Ninety-eight Senators 
voted last year in favor of this prin-
ciple; 60 voted for my proposal; I be-
lieve over 50 voted for Senator 
Ashcroft’s proposal. But when you 
looked at the vote, 98 Senators voted 
for one or the other. I ask my col-
leagues to again endorse that principle. 

Again, if we look at the specifics, it 
protects Social Security surpluses in 
each and every year. It takes the Medi-
care Hospital Insurance trust fund off 
budget. It gives Medicare the same pro-
tections as Social Security, and it con-
tains strong enforcement. That is pre-
cisely what we offered last year. That 
is precisely what passed last year. I 
hope we don’t take a step backward 
this year and water down these protec-
tions. 

Now, some have said if we save both 
the Social Security and Medicare trust 
fund surpluses that we will get into ex-
cess cash buildup between now and the 
end of this 10-year budget forecast pe-
riod. Let me just indicate, as this chart 
shows, we can save all of the Social Se-
curity surplus, and all of the Medicare 
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Hospital Insurance surplus, and not 
have any cash buildup problem until 
out in the year 2010. So we don’t have 
a problem for 9 years of any cash build-
up, no problem at all until the year 
2010. So we have plenty of time to re-
spond to that, if, indeed, it ever devel-
ops. 

As we all know, this is based on a 10- 
year forecast. It is a forecast that may 
come true, and may not come true. 

We are all working off a CBO projec-
tion that is a 10-year projection, which 
the forecasting agency itself tells us 
only has a 10-percent chance of coming 
through—10 percent. When we use this 
figure, $5.6 trillion surplus over the 
next 10 years, the forecasting agency 
has told us that only has a 10-percent 
chance of coming true. There is a 45- 
percent chance it will be more; there is 
a 45-percent chance it will be less. The 
only prudent thing to do in those cir-
cumstances is to bet that it may well 
be less because if, in fact, we overesti-
mate, that has very serious implica-
tions of putting us back into deficit. 

Speaker HASTERT said this about the 
House lockbox bill: 

We are going to wall off Social Security 
trust funds and Medicare trust funds and 
consequently, we pay down the public debt 
when we do that. . . . So we are going to 
continue to do that. That’s in the param-
eters of our budget, and we are not going to 
dip into that at all. 

Unfortunately, the version that 
passed the House has an enormous 
trapdoor in it. They say they are 
walling off Social Security, they say 
they are walling off Medicare, but then 
when you read the fine print, you find 
out they do not really intend to do that 
at all. They are fully prepared to dip 
into those trust funds for other pur-
poses. Our amendment prevents that. 

If we do not protect the Medicare 
surplus, we will reduce the solvency of 
the Medicare Hospital Insurance Trust 
Fund, reversing years of steady 
progress in shoring up this program. 

Let’s have a brief history lesson and 
remind ourselves that in 1992 the Medi-
care trust fund was projected to be-
come insolvent in the year 2002. That is 
just 9 years ago. The actuaries studied 
the program and said we are headed for 
insolvency in the Medicare program in 
the year 2002, but by last year, that 
date was estimated to be 2025, an im-
provement of 23 years. That is because 
of actions that were taken in the Con-
gress of the United States to extend 
the solvency of the Medicare program. 

Those efforts have worked, but if we 
now start to spend from the trust fund, 
and if we take the $500 billion Medicare 
Part A trust fund surplus projected for 
the next 10 years and use it for other 
purposes, we will make Medicare insol-
vent by the year 2009, 16 years earlier 
than is now projected. 

Some have argued that since bene-
ficiary premiums only cover 25 percent 
of Medicare Part B costs, there is a def-
icit in that part of Medicare. Part B is 
funded by premiums and by the general 
fund. 

The question before this body is, Do 
we protect the Hospital Insurance 
Trust Fund that exists for Medicare in 
the same way that we protect the trust 
fund that exists for Social Security? 

Last year, overwhelmingly our col-
leagues said yes: we should provide the 
same protection to the Medicare trust 
fund that we provide the Social Secu-
rity trust fund. I hope we will provide 
that same protection again this year. 

Some say because Part B only has 25 
percent of its costs covered by a pre-
mium, therefore it is in deficit. That is 
not what the law says or what the ac-
tuaries report, but that is the rhetoric 
being used by some who want to justify 
a raid on the Hospital Insurance Trust 
Fund for Medicare. 

They are saying, yes, there is a trust 
fund for Part A of Medicare and, yes, it 
is in surplus by $500 billion, but they 
say Part B only gets 25 percent of its 
costs covered by premiums; therefore, 
it is in deficit; therefore, there is no 
surplus anywhere in Medicare. That is 
simply false. We know that there is a 
Hospital Insurance Trust Fund des-
ignated in law, and it has $500 billion, 
according to the Administration. 

For those who say because Medicare 
overall is challenged fiscally, therefore 
there is no reason to protect the Hos-
pital Insurance Trust Fund, let’s just 
take that money and jackpot it and 
make it available for other expendi-
ture, make it available for defense, 
make it available for agriculture, 
make it available for education, make 
it available for whatever other worthy 
purpose somebody might conjure up, 
make it available for a tax cut. The 
problem with that is, if you take the 
trust fund surplus that is in existence 
today in Medicare and you raid it and 
you use it for other purposes, you 
shorten the period of solvency of Medi-
care and you bankrupt the program. It 
is that simple. It is robbing Peter to 
pay Paul. It is digging the ditch deeper 
before starting to fill it in. 

We should not tolerate raiding either 
the Social Security trust fund or the 
Medicare trust fund. In the private sec-
tor, if anybody tried to raid the retire-
ment funds of a company, if anybody 
tried to raid the health plans of a com-
pany, they would be in violation of 
Federal law. They would be on their 
way to a Federal institution. It would 
not be the Congress of the United 
States, and it would not be the White 
House. They would be incarcerated be-
cause they would have violated Federal 
law. 

This is a critically important deci-
sion that we will make. This is a funda-
mental decision. Do we protect the So-
cial Security trust fund? Do we protect 
the Medicare Hospital Insurance Trust 
Fund or don’t we? Do we open the door 
to a raid on both those funds? I very 
much hope that the answer in this 
Chamber, as it was last year, is a re-
sounding no; that we make very clear 
to any who would raid these trust 
funds that they are off limits, that 
they will not be touched, that we are 

not going to accept using these funds 
for other purposes. That is what the 
American people want us to do. That is 
what we will have an opportunity to do 
when we vote on this amendment, and 
we should not take other plans that use 
the same words but have a trapdoor to 
them that opens the door to a raid on 
these trust funds. That would be, I be-
lieve, a serious mistake. 

One other thing I want to point out 
about the President’s budget that is 
carefully hidden in the numbers: Al-
though the President claims there is 
enough in his so-called contingency 
fund to protect Medicare, in fact that 
is not the case. In the year 2005, the 
contingency fund totals $36 billion, but 
the Medicare trust fund surplus is $47 
billion. That means if you protect 
Medicare under the President’s budget, 
you will be raiding the Social Security 
trust fund to the tune of $11 billion in 
that year or you will be in deficit by 
$11 billion. 

I think that is another demonstra-
tion that the tax cut offered by the 
President is so large that it threatens 
to put us back into deficit, because 
that is exactly what it does in the year 
2005 if you protect Social Security and 
Medicare. Under the President’s budg-
et, we will be back in deficit in the 
year 2005 if, in fact, we protect the 
trust funds of Social Security and 
Medicare. 

I believe Senator KERRY is to be rec-
ognized for final debate on his amend-
ment. I look forward to talking more 
about this amendment tomorrow, on 
Monday and again on Tuesday. 

I conclude by saying once more that 
last year we had a strong bipartisan 
vote. We had nearly 20 Republican Sen-
ators join a group of Senators on this 
side. We had over 60 votes to protect 
Social Security and Medicare trust 
funds. I hope we have a vote that is 
even stronger this year. 

I yield the floor. 
AMENDMENT NO. 26 

The PRESIDING OFFICER. Under 
the previous order, the pending amend-
ment is laid aside and there are now 10 
minutes equally divided on the Kerry 
amendment No. 26. 

Mr. KERRY. Mr. President, let me 
address quickly the elements of my 
amendment which seek to strike the 
small business provision within this 
bankruptcy bill. I emphasize to my col-
leagues, we don’t strike it and not do 
anything; we strike it and ask for a 
study by the Small Business Adminis-
tration for the most efficient and effec-
tive way of dealing with small business 
bankruptcies. The reason for that is as 
follows: 

My colleague, Senator GRASSLEY, a 
little while ago—and I respect enor-
mously the efforts he is making on this 
bill, and I respect the efforts generally 
in the Senate to try to reform the 
bankruptcy code—but Senator GRASS-
LEY talked about how the Bankruptcy 
Review Commission voted out the 
small business provisions. He talked 
about an 8–1 vote. Let me emphasize to 
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all my colleagues, the vote of the 
Bankruptcy Review Commission was 8– 
1 on the entire report. But indeed on 
the particular provision with respect to 
small business, the commission was 
very divided. It was an extraordinarily 
close vote, 5–4. That 5–4 vote reflected 
the tension that existed over this ques-
tion of how to treat small business. 
There was not a generalized acceptance 
of their approach. 

Second, we in the Senate are just be-
ginning to focus on what the potential 
impact to small business might be as a 
consequence of this bill. I emphasize to 
my colleagues there are two reviews of 
this bankruptcy effort. One is the com-
mission. But the National Bankruptcy 
Conference, which is a conference made 
up of experts, also has weighed in on 
this bill. The National Bankruptcy 
Conference has endorsed my approach 
to this issue of striking the small busi-
ness sections. In other words, the Na-
tional Bankruptcy Conference and 
many of the small business entities of 
the country believe that what the Sen-
ate is about to do is undo some of the 
things we attempted in the last few 
years with the small business regu-
latory reform and all of the efforts we 
have undertaken to lift from small 
business in this country undue 
amounts of paper burden, regulatory 
burden, government-mandated intru-
sion. 

What we will be doing in this bank-
ruptcy bill is putting back on to small 
businesses the very kind of burden we 
have tried to lift. I emphasize the Na-
tional Bankruptcy Conference endorses 
my approach, which is to strike this 
section and ask for a Small Business 
Administration analysis of what will 
happen. I remind my colleagues, the 
number of chapter 11 filings with re-
spect to small business has dramati-
cally decreased over the last decade 
from 24,000 in 1991 to below 10,000 last 
year. 

The fact is there is no showing what-
ever on the record that small busi-
nesses represent the kind of problem 
that invites the kind of onerous, intru-
sive documentation and recordation 
that is in this legislation. 

If small business fails to comply with 
the new reporting requirements that 
are in this legislation, then creditors 
are given entirely new powers, and 
those powers could force bankruptcy 
court judges to liquidate small busi-
nesses or to completely dismiss their 
proceedings. This could force many 
small businesses to expend a huge 
amount of resources to fend off chal-
lenges by any creditor simply for not 
complying with one of the new burden-
some reporting requirements that are 
put into this legislation. 

These requirements place a burden 
on small mom-and-pop operations that 
are the lifeblood of the growth of this 
country. Sixty to eighty percent of the 
jobs in this country are created by 
small business, maintained by small 
business, and almost all the growth in 
the country. There is no showing that 

small businesses present the kind of 
problem with respect to the bank-
ruptcy process that merits this kind of 
approach. 

I reserve the remainder of my time. 
The PRESIDING OFFICER. The Sen-

ator’s time has expired. 
Who yields time in opposition? 
Mr. HATCH. Mr. President, the effect 

of the amendment is to strike section 
431 to 445, all of subtitle B of title IV of 
the bill, the provisions which reform 
bankruptcies for companies that are 
‘‘small businesses’’. A ‘‘small business’’ 
is a company that, together with its af-
filiates, has debts under $3,000,000 and 
is not primarily a real estate owning 
and operating company, but only if an 
unsecured creditor’s committee has not 
been appointed. Also propose a Small 
Business Administration study of 
bankruptcy and small businesses. 

Our present law: Although the Bank-
ruptcy Code now contains provisions 
on small business bankruptcies, they 
are optional and rarely used. Present 
chapter 11 is complicated and expen-
sive for debtors. It is a lawyer’s para-
dise because their services are very 
necessary. Chapter 11s also tend to be 
long drawn out affairs, seemingly man-
aged by the professionals to extract the 
largest possible fees. Small business 
creditors often complain about the 
delays and expense of trying to collect 
debts owed them. 

On bill provisions, the bill provides 
the following reforms: 

It creates streamlined, standardized 
forms so small business bankruptcies 
can be more cheaply managed by small 
business debtors. Under present law, a 
chapter 11 reorganization is made ex-
pensive by the need to tailor a plan and 
disclosure statement, a job done by a 
highly paid lawyer. 

The bill creates nationwide uniform 
reporting requirements so that chapter 
11 cases involving a small business can 
be standardized, simplifying the proce-
dures debtors must comply with. 

The bill standardizes the information 
a small business must provide to the 
trustee, like tax returns, schedules, fi-
nancials and the like. 

Debtors must meet plan filing and 
confirmation time deadline standards, 
specially developed for small business 
cases. 

The duties of the United States 
trustee with respect to a small busi-
ness case are spelled out. 

The bill also contains controls on 
abusive use of chapter 11, like multiple 
filing of cases and unreasonable delay 
in resolving the case. 

It contains a study of small business 
bankruptcy by the Small Business Ad-
ministration. 

Requires in single asset real estate 
company cases that interest be paid to 
creditors at a certain point in the case. 

Provides administrative expense pri-
ority to any amount the debtor owes 
arising from certain real estate lease 
defaults. 

In response, Congress created in 1994 
a National Bankruptcy Review Com-

mission to study the bankruptcy laws 
and suggest reforms, which closely 
studied small business bankruptcy and 
recommended reforms. The provisions 
the Kerry amendment would cut out 
are the result of those recommenda-
tions. 

The NBRC found that small business 
bankruptcies needed reforms in order 
to benefit both small business debtors 
and to benefit small businesses when 
they were creditors. The bill provides 
the protections and benefits the NBRC 
recommended. 

The amendments streamline bank-
ruptcy for small businesses. It allows 
them to save lawyer fees. It allows 
them to promptly reorganize, to their 
benefit and that of their creditors. 

Additional study is unnecessary. This 
matter has already been studied for 4 
years by a blue ribbon panel of bank-
ruptcy experts, who unanimously rec-
ommended the reforms. But even if 
more study is necessary, the bill pro-
vides for the same study Senator 
KERRY is now proposing. 

Oppose the Kerry amendment. Sen-
ator KERRY last year sponsored an 
amendment that seriously impaired 
the reforms in this part of the bill. He 
now seeks to gut them completely. It is 
clear that he opposes all reform. Yet 
reform is needed. 

Mr. GRASSLEY. I wish to respond to 
Senator KERRY’s comments about my 
representation of the Bankruptcy Re-
view Commission. 

The commissioners themselves said 
the vote was 8 to 1 on the small busi-
ness provisions. So it is not accurate 
that there are major tensions with re-
spect to these provisions. 

I have a letter that I will put in the 
RECORD that shows a former commis-
sioner of the Bankruptcy Commission 
saying the vote was 8 to 1 on the small 
business provisions. 

I ask unanimous consent the letter 
be printed in the RECORD. 

There being no objection, the letter 
was ordered to be printed in the 
RECORD, as follows: 

BANKRUPTCY TAX CONSULTANT 

To: Senator CHARLES E. GRASSLEY 
From: JAMES I. SHEPARD 

SENATOR GRASSLEY: The National Bank-
ruptcy Review Commission adopted the 
Small Business Provisions in its report with 
solid support, the vote was 8 to 1 in favor. 
There was little dissension, the vote was 
NOT 5 to 4 as has been stated, the Commis-
sion was not bitterly divided but, in fact, 
was strongly in favor of the provisions. 

Thank You, 
JAMES I. SHEPARD. 

Mr. HATCH. Mr. President, is all 
time yielded back? 

The PRESIDING OFFICER. All time 
has expired. 

Mr. HATCH. I yield back whatever 
time I have. 

I move to table, and I ask for the 
yeas and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There is a sufficient second. 
The question is on agreeing to the 

motion to table. 
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CONGRESSIONAL RECORD — SENATES2052 March 8, 2001 
The clerk will call the roll. 
The legislative clerk called the roll. 
Mr. FITZGERALD (when his name 

was called). Present. 
Mr. NICKLES. I announce that the 

Senator from Idaho (Mr. CRAPO), the 
Senator from Oklahoma (Mr. INHOFE), 
and the Senator from Virginia (Mr. 
WARNER) are necessarily absent. 

The result was announced—yeas 55, 
nays 41, as follows: 

[Rollcall Vote No. 19 Leg.] 
YEAS—55 

Allard 
Allen 
Bayh 
Bennett 
Biden 
Bingaman 
Bond 
Breaux 
Brownback 
Bunning 
Burns 
Campbell 
Carper 
Chafee 
Cleland 
Cochran 
Collins 
Craig 
DeWine 

Domenici 
Ensign 
Enzi 
Frist 
Gramm 
Grassley 
Gregg 
Hagel 
Hatch 
Helms 
Hutchinson 
Hutchison 
Jeffords 
Kyl 
Lott 
Lugar 
McCain 
McConnell 
Miller 

Murkowski 
Nelson (NE) 
Nickles 
Reid 
Roberts 
Santorum 
Sessions 
Shelby 
Smith (NH) 
Smith (OR) 
Snowe 
Specter 
Stevens 
Thomas 
Thompson 
Thurmond 
Voinovich 

NAYS —- 41 

Akaka 
Baucus 
Boxer 
Byrd 
Cantwell 
Carnahan 
Clinton 
Conrad 
Corzine 
Daschle 
Dayton 
Dodd 
Dorgan 
Durbin 

Edwards 
Feingold 
Feinstein 
Graham 
Harkin 
Hollings 
Inouye 
Johnson 
Kennedy 
Kerry 
Kohl 
Landrieu 
Leahy 
Levin 

Lieberman 
Lincoln 
Mikulski 
Murray 
Nelson (FL) 
Reed 
Rockefeller 
Sarbanes 
Schumer 
Stabenow 
Torricelli 
Wellstone 
Wyden 

ANSWERED ‘‘PRESENT’’—1

Fitzgerald 

NOT VOTING—3

Crapo Inhofe Warner 

The motion was agreed to: 
Mr. LOTT. Mr. President, I move to 

reconsider the vote, and I move to lay 
that motion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. LOTT. Mr. President, I believe 
the Senator from Massachusetts wishes 
to speak for a few moments about an 
unrelated issue, perhaps. Before he 
does that, I want to notify all Senators 
that we are trying to work to get an 
agreement on how to proceed for the 
balance of today, Friday, and next 
week. 

I had hoped we could get a list of 
amendments that would be offered, a 
realistic list, and in return we would 
agree that there would be no further 
votes this afternoon, or tomorrow, 
even though we will continue trying to 
work and also have work completed on 
Monday. 

I say to both sides of the aisle that I 
am getting disturbed that the leader-
ship continues to bend over backward 
to try to accommodate everybody’s 
schedule. We are not getting a lot of re-
sponse in kind. Senators don’t particu-
larly want to vote on Tuesday after-

noons. Senators don’t wish to be here 
on Friday or on Monday. Senators 
come up with—we have probably close 
to a hundred amendments on the bank-
ruptcy bill on the two sides. We must 
finish this bill next week, by Thursday 
night. I don’t want to file cloture, but 
when I look at the list with which we 
have just been presented, and consid-
ering the fact there is no desire to 
work on Friday, it is not practical that 
we can finish this up by next Thursday, 
unless we find some way to cut down 
the amendments considerably, move 
faster, or file cloture. 

After that, we have to go to cam-
paign finance reform, on Monday, the 
19th. We are going to have to do the 
budget resolution in a relatively short 
period of time, in the next month or so. 
We have to do the education bill. Good 
work is being done in that committee. 
Basically, bankruptcy is going to have 
to be done next week. I don’t want to 
cut anybody off. 

We have bent over backward in many 
ways to get this bill done. We are going 
to try to get an agreement as to how 
this bill will be completed by next 
Thursday night. Senator DASCHLE may 
want to comment. 

The PRESIDING OFFICER. The 
Democratic leader is recognized. 

Mr. DASCHLE. Mr. President, I add 
my voice to the majority leader’s ad-
monition to all of those who have 
amendments. He and I have worked on 
this from the very beginning of the 
year and have used the regular order to 
accommodate all Senators, first in 
committee, and now on the floor. 

I don’t have any qualms about the in-
terests on the part of so many Senators 
to express themselves. That is what the 
legislative process is all about. But let 
me say this will not be the only bill we 
take up this year. There will be other 
legislation. It is fair to say that if clo-
ture is filed—and I hope that will be 
unnecessary—it will probably be in-
voked. 

Senator LOTT came to me a few min-
utes ago to express an interest in fil-
ing—even today. I urged him to hold 
off filing today in order to accommo-
date Senators who may have amend-
ments that are not relevant. In order 
for that to happen, we have to see, give 
and take on both sides. We are going to 
have to have a unanimous consent 
agreement that if he holds off on filing 
cloture, we can have that vote, perhaps 
Wednesday, so we can finish on Friday. 
Like he has noted, we have campaign 
finance reform that is already part of a 
unanimous consent agreement sched-
uled for the week after. So there is no 
question that we are going to have to 
finish this bill next week. There are 
over a hundred amendments. I think it 
is going to require some real coopera-
tion on the part of all Senators, if we 
are going to address this matter in a 
meaningful way, orderly way, and in a 
way that is fair. 

Anybody can object to the unani-
mous consent request we are going to 
make. If I were the majority leader, I 

guess if that were the case, I would 
probably file cloture and move on. I 
hope that won’t be necessary. I hope we 
can accommodate those Senators who 
have amendments that are not nec-
essarily germane, but I hope we can 
finish the bill. 

I hope those who have a litany of 
amendments—some Senators have ex-
pressed an interest in offering 8 to 10 
amendments. I am not very sympa-
thetic to that. There are a lot of other 
issues out there that can be addressed 
on other bills down the road. So let’s 
show a little cooperation, a little effort 
to be accommodating. Let’s recognize 
that we have a lot of work to do. The 
only way we will get it done is if every-
body plays fairly and does what they 
can to accommodate the needs of 
scheduling. 

I yield the floor. 
Mr. REID. Will the majority leader 

yield? 
Mr. LOTT. Mr. President, I am glad 

to yield. 
Mr. REID. I say to the two leaders, I 

have spoken to Senator CONRAD and he 
has a very important amendment pend-
ing. He said he would be willing to 
speak tomorrow for a reasonable period 
of time, and Monday there would be 
ample opportunity to offer lots of 
amendments. 

Mr. LOTT. Mr. President, let me say 
that I appreciate that. I understand 
Senator BINGAMAN has an amendment 
that he can offer now, and we could 
continue to make progress. His amend-
ment has been cleared. So we will con-
tinue to work. It may be necessary to 
be in session tomorrow. We are work-
ing on another issue to get completed 
tonight or first thing in the morning— 
in spite of the fact that I had hoped we 
could get a limited list of amend-
ments—a reasonable one—in return for 
not having further votes tonight or to-
morrow, but we didn’t get that. We did 
not get that, but I did want to say 
there will be no further votes today. 
Members are encouraged to continue to 
offer amendments. We will work to-
night, perhaps tomorrow. There will be 
votes on next Tuesday morning as pre-
viously ordered and on Tuesday at 2:45 
p.m. 

Again, it is previously ordered. I 
want Senators to understand we will 
have a vote Tuesday morning. So Sen-
ators need to be here on Monday in 
order to be here for the recorded vote 
Tuesday morning. 

In that connection, again I urge Sen-
ators to continue to work tonight, 
come to the floor and work with the 
managers to offer amendments tomor-
row and/or Monday. 

I believe we are ready to propound a 
unanimous consent request. 

After consultation with Senator 
DASCHLE, I ask unanimous consent 
that any votes ordered for today be 
postponed and stacked to occur begin-
ning at 11 a.m. on Tuesday, March 13, 
with the concurrence of both man-
agers. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 
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CONGRESSIONAL RECORD — SENATE S2053 March 8, 2001 
Mr. LOTT. Mr. President, I ask unan-

imous consent that there be 5 minutes 
equally divided for explanation of each 
amendment beginning at 10 a.m. on 
Tuesday, to be debated in the order 
they were offered. In other words, even 
if debate occurs later today or Mon-
day—just so Senators understand—be-
fore the vote there will be 5 minutes 
equally divided on each amendment. 

I further ask unanimous consent that 
when the votes occur at 11 a.m. on 
Tuesday, the first vote be limited to 15 
minutes in length, with all succeeding 
votes 10 minutes in length. 

I further ask unanimous consent that 
all first-degree amendments in order to 
the pending S. 420 be limited to the fol-
lowing list which I now send to the 
desk, and any second-degree amend-
ments must be relevant to the first-de-
gree amendments. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The list of amendments is as follows: 
AMENDMENT LIST TO S. 420 
REPUBLICAN AMENDMENTS 

B. Smith: 
1. Relevant. 
1. Relevant to List. 

Gramm: 
4. Relevant to List. 
1. Credit Card. 

Specter: 
1. Pardon Guidelines. 

K. Hutchison: 
1. 2nd Degree on Homesteads. 

Collins: 
1. Fishermen. 

Nickles: 
2. Relevants. 

Hatch: 
1. Relevant. 

Lott: 
14. Relevant to List. 

Sessions: 
1. Landlord Tenant. 
1. Appeals. 

DEMOCRATIC AMENDMENTS 

Baucus: 
1. Involuntary Bankruptcy. 

Bingaman: 
1. Energy Assistance/Conservation. 
2. Relevant. 

Bond: 
1. Relevant. 

Boxer: 
1. Relevant. 
2. Relevant. 
3. Relevant. 
4. Relevant. 
5. Non-Relevant. 
6. Non-Relevant. 

Breaux: 
1. Ergonomics. 

Byrd: 
1. Relevant. 
2. Relevant. 

Carnahan: 
1. Means Testing re: Home Energy Costs. 

Conrad: 
1. Non-Relevant. 

Daschle: 
1. Relevant. 
2. Relevant. 

Dayton: 
1. Trade Adjustment Assistance. 
2. Relevant. 

Dodd: 
1. Credit Card. 

Dorgan: 
1. Relevant. 
2. Relevant. 

Durbin: 
1. Cramdown. 
2. Predatory Lending. 
3. Credit Card Disclosure. 
4. Non-Relevant. 
5. Relevant. 

Hollings: 
Lock Box. 

Feingold: 
1. Section 1310. 
2. Definition of Household Goods. 
3. FEC Fines & Penalties. 
4. Insolvent & Political Committees. 
5. Relevant. 
6. Relevant. 
7. Landlord Tenants. 

Feinstein: 
1. Guns. 
2. Cap to Credit Cards to Minors. 
3. Parental Notification of Limit In-

crease. 
4. Technical Amdt on Landlord/Tenants. 
5. Bankruptcy Petition Preparers. 
6. Delete Sect. 226–229. 
7. Second Degree to a Wyden Amdt. 
8. Relevant. 
9. Non-Relevant. 

Kennedy: 
1. Health Care. 
2. Means Test. 
3. Pensions. 
4. Non-Relevant. 
5. Non-Relevant. 

Kerry: 
1. Small Business. 

Kohl-Feinstein: 
1. Homestead Caps. 

Kohl: 
2. Back Pay. 

Leahy: 
1. Identity Theft & Financial Privacy. 
2. Chapter 13 Length. 
3. Chapter 13 IRS Standards. 
4. Tax Returns. 
5. Current Monthly Income. 
6. Separated Spouses. 
7. Relevant. 
8. Relevant. 
9. Non-Relevant. 
10. Appeals. 
11. Relevant. 

Levin: 
1. Red Lining. 
2. Relevant. 
3. Credit Card Grace Period. 
4. Means Test re: Gas Prices. 
5. Cramdown. 

Reed: 
1. Reaffirms GAO Study. 

Reid: 
1. Relevant. 
2. Relevant. 
3. Non-Relevant. 

Schumer: 
1. Predatory Lending. 
2. Finance Charges. 
3. Corporate Reorganization. 
4. Creditor Abuses. 
5. Safe Harbors. 
6. Means Test. 
7. Relevant. 
8. Relevant. 
9. Non-Relevant. 

Wellstone: 
1. Payday Loan. 
2. Low Income Safe Harbor. 
3. Relevant. 
4. Trade Related Job Loss Safe Harbor. 
5. Benefit Program Administration. 
6. Means Test Fix. 
7. Trade Adjustment Assistance. 
8. Relevant. 
9. Relevant. 
10. Non-Relevant. 

Wyden: 
1. Protecting Electricity Rate Payers. 

Mr. BINGAMAN. Mr. President, by 
way of explanation, am I correct in as-

suming that this does not preclude us 
from offering an amendment that can 
be adopted by voice vote? 

Mr. LOTT. Mr. President, it would 
have to be on the list. 

Mr. BINGAMAN. It is the one I called 
up earlier. 

Mr. LOTT. I believe the Senator from 
New Mexico has two listed. I believe 
his amendment is one of these two that 
are listed. 

Mr. BINGAMAN. We can vote that 
this afternoon. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. LOTT. In light of the agreement, 
Mr. President, there will be no further 
votes tonight. The Senate will be con-
sidering the bill over the next couple of 
days, hopefully tomorrow as well as 
Monday, so that amendments can be 
offered and debated. The next votes 
will occur beginning at 11 a.m. on 
Tuesday. 

In addition, the lockbox votes are 
scheduled to occur at 2:45 p.m. on Tues-
day. I urge Senators who have amend-
ments to schedule floor time with the 
managers. Again, I hope there is no de-
sire to try to drag this out through the 
week and not complete it. I do not 
think that would be fair to anybody. 
We have other work to do. Senator 
DASCHLE has assured me, as he just 
said, that he understands and wants to 
join in getting this done by next Thurs-
day night or Friday morning. 

As we assess the situation, if it be-
comes necessary, I will be prepared to 
file cloture on Monday or Tuesday so 
we can finish this not later than Thurs-
day night or Friday. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from New Mexico. 
Mr. BINGAMAN. Mr. President, there 

is an amendment that I sent to the 
desk and explained earlier on energy 
assistance. I ask unanimous consent 
that my colleague, Senator DOMENICI, 
be added as a cosponsor of that amend-
ment. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BINGAMAN. Mr. President, I 
also ask unanimous consent that after 
the vote on this amendment, which I 
expect in the next 3 or 4 minutes after 
I speak and Senator MURKOWSKI 
speaks, Senator KERRY from Massachu-
setts be allowed to speak as in morning 
business. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

AMENDMENT NO. 28, AS MODIFIED 

Mr. BINGAMAN. Mr. President, I 
send a modification of my amendment 
to the desk. 

The PRESIDING OFFICER. Without 
objection, the amendment will be so 
modified. 

The amendment, as modified, reads 
as follows: 
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CONGRESSIONAL RECORD — SENATES2054 March 8, 2001 
(Purpose: To increase the authorization of 

appropriations for low-income energy as-
sistance, weatherization, and State energy 
emergency planning programs, to increase 
Federal energy efficiency by facilitating 
the use of private-sector partnerships to 
prevent energy and water waste, and for 
other purposes) 
Strike all and insert the following: 

TITLE—EMERGENCY ENERGY ASSIST-
ANCE AND CONSERVATION MEASURES 

SEC. 01. SHORT TITLE. 
This title may be cited as the ‘‘Energy 

Emergency Response Act of 2001’’. 
SEC. 02. FINDINGS AND PURPOSES. 

(a) FINDINGS.—The Congress finds that— 
(1) high energy costs are causing hardship 

for families; 
(2) restructured energy markets have in-

creased the need for a higher and more con-
sistent level of funding for low-income en-
ergy assistance programs; 

(3) conservation programs implemented by 
the States and the low-income weatheriza-
tion program reduce costs and need for addi-
tional energy supplies; 

(4) energy conservation is a cornerstone of 
national energy security policy; 

(5) the Federal Government is the largest 
consumer of energy in the economy of the 
United States; and 

(6) many opportunities exist for significant 
energy cost savings within the Federal Gov-
ernment. 

(b) PURPOSES.—The purposes of this title 
are to provide assistance to those individuals 
most affected by high energy prices and to 
promote and accelerate energy conservation 
investments in private and Federal facilities. 
SEC. 03. INCREASED FUNDING FOR LIHEAP, 

WEATHERIZATION AND STATE EN-
ERGY GRANTS. 

(a) LIHEAP.—(1) Section 2602(b) of the 
Low-Income Home Energy Assistance Act of 
1981 (42 U.S.C. 8621(b)) is amended by striking 
the first sentence and inserting the fol-
lowing: ‘‘There are authorized to be appro-
priated to carry out the provisions of this 
title (other than section 2607A), $3,400,000,000 
for each of fiscal years 2001 through 2005.’’. 

(2) Section 2605(b)(2) of the Low-Income 
Home Energy Assistance Act of 1981 (42 
U.S.C. 8624(b)(2)) is amended by adding at the 
end the following: 

‘‘And except that during fiscal year 2001, a 
State may make payments under this title 
to households with incomes up to and includ-
ing 200 percent of the poverty level for such 
State;’’. 

(b) WEATHERIZATION ASSISTANCE.—Section 
422 of the Energy Conservation and Produc-
tion Act (42 U.S.C. 6872) is amended by strik-
ing ‘For fiscal years 1999 through 2003 such 
sums as may be necessary’ and inserting: 
‘‘$310,000,000 for fiscal years 2001 and 2002, 
$325,000,000 for fiscal year 2003, $400,000,000 for 
fiscal year, and $500,000,000 for fiscal year 
2005.’’. 

(c) STATE ENERGY CONSERVATION GRANTS.— 
Section 365(f) of the Energy Policy and Con-
servation Act (42 U.S.C. 6325(f)) is amended 
by striking ‘‘for fiscal years 1999 through 2003 
such sums as may be necessary’’ and insert-
ing: ‘‘$75,000,000 for each of fiscal years 2001 
through 2005.’’ 
SEC. 04. FEDERAL ENERGY MANAGEMENT RE-

VIEWS. 
Section 543 of the National Energy Con-

servation Policy Act (42 U.S.C. 8253) is 
amended by adding at the end the following: 

‘‘(e) PRIORITY RESPONSE REVIEWS.—Each 
agency shall— 

‘‘(1) not later than October 1, 2001, under-
take a comprehensive review of all prac-
ticable measures for— 

‘‘(A) increasing energy and water conserva-
tion, and 

‘‘(B) using renewable energy sources; and 
‘‘(2) not later than 180 days after com-

pleting the review, implement measures to 
achieve not less than 50 percent of the poten-
tial efficiency and renewable savings identi-
fied in the review.’’. 
SEC. 05. COST SAVINGS FROM REPLACEMENT 
FACILITIES. 

Section 801(a) of the National Energy Con-
servation Policy Act (42 U.S.C. 8287(a)) is 
amended by adding at the end the following: 

‘‘(3)(A) In the case of an energy savings 
contract or energy savings performance con-
tract providing for energy savings through 
the construction and operation of one or 
more buildings or facilities to replace one or 
more existing buildings or facilities, benefits 
ancillary to the purpose of such contract 
under paragraph (1) may include savings re-
sulting from reduced costs of operation and 
maintenance at such replacement buildings 
or facilities being replaced. 

‘‘(B) Notwithstanding paragraph (2)(B), ag-
gregate annual payments by an agency under 
an energy savings contract or energy savings 
performance contract referred to in subpara-
graph (A) may take into account (through 
the procedures developed pursuant to this 
section) savings resulting from reduced costs 
of operation and maintenance as described in 
subparagraph (A).’’. 
SEC. 06. REPEAL OF ENERGY SAVINGS PER-

FORMANCE CONTRACT SUNSET. 
Section 801(c) of the National Energy Con-

servation Policy Act (42 U.S.C. 8287(c)) is re-
pealed. 
SEC. 07. ENERGY SAVINGS PERFORMANCE CON-

TRACT DEFINITIONS. 
(a) ENERGY SAVINGS.—Section 804(2) of the 

National Energy Conservation Policy Act (42 
U.S.C. 8287c(2)) is amended to read as follows: 

‘‘(2) The term ‘energy savings’ means a re-
duction in the cost of energy, water, or 
wastewater treatment from a base cost es-
tablished through a methodology set forth in 
the contract, used by either— 

‘‘(A) an existing federally owned building 
or buildings or other federally owned facili-
ties as a result of— 

‘‘(i) the lease or purchase of operating 
equipment, improvements, altered operation 
and maintenance, or technical services; 

‘‘(ii) more efficient use of existing energy 
sources by cogeneration or heat recovery, ex-
cluding any cogeneration process for other 
than a federally owned building or buildings 
or other federally owned facilities; or 

‘‘(iii) more efficient use of water at an ex-
isting federally owned building or buildings, 
in either interior or exterior applications; or 

‘‘(B) a replacement facility under section 
801(a)(3).’’. 

(b) ENERGY SAVINGS CONTRACT.—Section 
804(3) of the National Energy Conservation 
Policy Act (42 U.S.C. 8287c(3)) is amended to 
read as follows; 

‘‘The terms ‘energy savings contract’ and 
‘energy savings performance contract’ mean 
a contract which provides for— 

‘‘(A) the performance of services for the de-
sign, acquisition, installation, testing, oper-
ation, and, where appropriate, maintenance 
and repair, of an identified energy, water 
conservation, or wastewater treatment 
measure or series of measures at one or more 
locations; or 

‘‘(B) energy savings through the construc-
tion and operation of one or more buildings 
or facilities to replace one or more existing 
buildings or facilities.’’. 

(c) ENERGY OR WATER CONSERVATION MEAS-
URE.—Section 804(4) of the National Energy 
Conservation Policy Act (42 U.S.C. 8287c(4)) 
is amended to read a follows: 

‘‘The term ‘energy or water conservation 
measure’ means— 

‘‘(A) an energy conservation measure, as 
defined in section 551(4) (42 U.S.C. 8259(4)); or 

‘‘(B) a water conservation measure that 
improves the efficiency of water use, is life 
cycle cost effective, and involves water con-
servation, water recycling or reuse, improve-
ments in operation or maintenance effi-
ciencies, retrofit activities or other related 
activities, not affecting the power gener-
ating operations at a Federally-owned hydro-
electric dam’’. 
SEC. 08. EFFECTIVE DATE. 

This title and the amendments made by 
this title shall take effect upon the date of 
enactment of this title. 

Mr. BINGAMAN. Mr. President, for 
clarification, this modification merely 
changes the effective date of the 
amendment. The amendment I offered 
will raise the amount authorized to be 
appropriated by this Congress for 
weatherization programs and for low- 
income home energy assistance pro-
grams. Those are programs that help 
individuals and families around this 
country who are faced with rising and 
enormously increased natural gas bills 
and electricity bills and those who will 
be faced with substantial increases in 
those utility bills this summer for air- 
conditioning purposes. 

It is important that we increase this 
authorization level and that we do so 
right away. It is also important that 
we appropriate money quickly. I am 
hoping we will see progress on that 
front, working with the administration 
in the next few weeks. I am certainly 
going to be urging the President and 
those in the Department of Energy to 
strongly support an appropriation in 
this area. 

This is an important thing to do. 
This is not a substitute for a com-
prehensive energy bill by any means. 
Senator MURKOWSKI has introduced a 
comprehensive bill. I am working on 
developing a bill that is also much 
more broad in its reach and deals with 
the long-term energy needs of the 
country. This merely tries to deal with 
the immediate crisis. 

It is very important we do this. I am 
very pleased all Senators have indi-
cated support for this measure. 

I yield the floor. I know Senator 
MURKOWSKI wishes to speak on this 
same subject. 

The PRESIDING OFFICER. The Sen-
ator from Alaska. 

Mr. MURKOWSKI. I thank the Chair. 
I join Senator BINGAMAN in urging 

support of the Bingaman amendment. 
It is cleared, as he indicated, on our 
side. I remind my colleagues that en-
ergy affects America’s families and 
businesses. We are seeing higher energy 
costs, lost jobs, and reduced prosperity. 
We know, as Senator BINGAMAN indi-
cated, that the amendment cannot re-
place the need for a comprehensive en-
ergy policy. 

We have a crisis in this country. We 
are addressing the symptoms and not 
the causes. That is easier said than 
done. We are going to have to get into 
those causes. We certainly agree we 
need to provide additional funds for the 
weatherization assistance and the 
LIHEAP program. 

As you might know, Mr. President, 
these programs are in title VI of the 
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Murkowski-Breaux National Energy 
Security Act of 2001. Let me explain 
briefly the difference because we are 
very close. 

As Senator BINGAMAN knows, we are 
going to be holding hearings on these 
matters beginning next week. We will 
hold a hearing each week. 

On LIHEAP, we have proposed an in-
creased base from $2 billion to $3 bil-
lion and an increase in emergency 
funds from $600 million to $1 billion. 
The Bingaman amendment increases 
the base from $2 billion to $3.4 billion, 
so there is an increase. However, there 
are no emergency funds. 

In weatherization, Senator BINGA-
MAN’s proposal and our proposal in title 
VI increases to $500 million by the year 
2005. In weatherization State energy 
programs, we propose an increase of 
$125 million by 2005, and it is my under-
standing the Bingaman amendment 
proposes $75 million by 2005. We have 
set State energy efficiency goals to re-
duce energy use by 25 percent by 2010, 
compared to 1990 levels, and we encour-
age State and regional energy planning 
to go ahead. 

I remind everyone, while we need im-
mediate relief until we get an energy 
plan passed in its entirety that ad-
dresses supply and conservation, we are 
not going to have the immediate relief 
we would like. We only increase au-
thorizations by this in a sense. It is 
better to address these programs, along 
with the other energy needs, through 
the comprehensive approach which I 
think is an obligation of the Energy 
Committee which we collectively work 
toward. A piecemeal approach to en-
ergy policy hasn’t gotten us anywhere 
and that is part of the problem of 
where we are today. 

My point is, for example, what are we 
going to do this summer when gasoline 
supplies run short, as they are expected 
to do, and the consumers pay up to $2 
per gallon? Will we take the oppor-
tunity now to address the need for re-
fining capacity in a comprehensive bill 
while we have the opportunity? Or will 
we avoid the tough political expensive 
decisions and instead come back here 
at a later time and increase LIHEAP 
yet again? 

I think the time has come to make 
those tough decisions. I look forward 
to working with my colleague. We 
want to find a solution to add fuel to 
the tank of our economic engine now 
that it is running almost on empty. We 
will have to enact this year a com-
prehensive national energy policy. Oth-
erwise, we will be forever chasing high 
energy prices with yet more temporary 
funds and placing the economic health 
and the national security of the coun-
try at risk. 

Just as we can and need to get our 
way out of this energy crisis, we can-
not buy our way out. The energy crisis, 
as we know, will not go away until we 
make the tough decisions that are 
needed to increase the supply of con-
ventional fuels and improve our energy 
efficiency and conservation and expand 

the use of alternative fuel and renew-
ables. 

I congratulate Senator BINGAMAN and 
would like to be added as a cosponsor 
to his legislation. 

I again reemphasize the reality that 
the American people expect us to ad-
dress this crisis that impacts every 
American family. This amendment 
does not solve the underlying problem 
we face. We should and must address 
the illness, not the symptoms. 

We must develop a comprehensive 
national energy strategy; again, one 
that ensures clean, secure, and afford-
able energy supply into the next dec-
ade. 

I look forward to working with my 
colleague and others to develop this 
comprehensive energy strategy. 

I yield to the Senator from Massa-
chusetts. 

The PRESIDING OFFICER. Under 
the previous order, the Senator from 
Massachusetts is recognized. 

Mr. KERRY. Mr. President, it is my 
understanding there is no further de-
bate, this is accepted, and we can vote 
now. 

The PRESIDING OFFICER. If there 
is further debate on the amendment, 
the question is on agreeing to the 
amendment, No. 28, as modified. 

The amendment (No. 28), as modified, 
was agreed to. 

Mr. KERRY. I move to reconsider the 
vote by which the amendment was 
agreed to. 

Mr. MURKOWSKI. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

The PRESIDING OFFICER. The Sen-
ator from Massachusetts. 

f 

NORTH KOREA 

Mr. KERRY. Mr. President, I was 
briefly downstairs in a meeting with 
President Kim Dae Jung of South 
Korea. I will take a few moments to 
share with my colleagues some 
thoughts about our policy with respect 
to North Korea, which obviously has 
profound implications for the region, 
as well as for the United States. 

Mr. President, one of the major ques-
tions facing the United States and its 
South Korean and Japanese allies is 
how to deal with the ballistic missile 
threat posed by North Korea. 
Pyongyang has already demonstrated 
its capacity to launch a 500 kilogram 
warhead to a range of at least 1000 kilo-
meters. The failed test of the Taepo 
Dong-2 missile in August 1999 clearly 
shows North Korea’s interest in devel-
oping a longer range missile capability. 
North Korea’s proliferation of missiles, 
missile components, technology and 
training to states such as Pakistan and 
Iran further magnifies the need to get 
Pyongyang to end its missile program. 

The Clinton administration left a 
framework on the table which could, if 
pursued aggressively by the Bush ad-
ministration, go a long way toward re-
ducing the threat posed by North Ko-

rean missiles and missile exports. Our 
South Korean allies clearly want us to 
continue the discussions that the Clin-
ton administration began with North 
Korea on the missile question. Two 
days ago Secretary of State Colin Pow-
ell stated that the Bush administration 
would ‘‘pick up’’ where the Clinton ad-
ministration left off. Apparently not. 
Yesterday, President Bush told visiting 
South Korean President Kim Dae Jung 
that the administration would not re-
sume missile talks with North Korea 
any time soon. I believe this is a seri-
ous mistake in judgment. I will suggest 
why. 

Our South Korean allies are on the 
front line; they are under no illusions 
about the regime in North Korea or its 
leader Kim Jong II. President Kim 
firmly believes that Washington and 
Seoul must continue their efforts to 
open up North Korea, and that the 
United States should move quickly to 
resume the missile talks. We should 
listen to him carefully. I and others 
raised this issue with Secretary Powell 
earlier today, when he testified before 
the Foreign Relations Committee. The 
Secretary indicated that some of the 
things put on the table by the Clinton 
administration are ‘‘promising’’ but 
that monitoring and verification ‘‘are 
not there.’’ He said that the Bush ad-
ministration intended to do a com-
prehensive policy review and then 
would decide when and how to engage 
North Korea. 

I don’t think any of us in the Senate 
would second-guess the right or even 
the good sense of a new administration 
conducting a thorough review of a par-
ticular area of the world or a par-
ticular policy. That makes sense. How-
ever, I am deeply concerned that by 
sending the message we will not even 
engage in a continuation of talks 
where the Clinton administration left 
off, that we wind up potentially offer-
ing an opportunity to see a window 
closed or for people to misinterpret the 
long-term intentions of the United 
States and perhaps make it more dif-
ficult to pick up where the Clinton ad-
ministration left off when and if the 
administration resumes. 

We need to reflect on the fact that 
North Korea took some remarkable 
steps, heretofore unimaginable steps, 
and under the 1994 agreed framework, 
North Korea set about to freeze its ex-
isting nuclear energy program under 
the IAEA supervision to permit special 
inspections to determine the past oper-
ating history of its reactor program 
just prior to the delivery of key compo-
nents of light-water reactors. 

A few years ago when the United 
States was concerned that North Korea 
was violating the agreed framework by 
possibly building a new reactor in an 
underground site at Kumchangi-ri, 
North Korea ultimately allowed a team 
of Americans to inspect the site, first 
in May of 1999 and each year there-
after. 

This showed, clearly, that moni-
toring and verification agreements can 
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